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Ir. ApyTioHSIH

L OoKTOp ropuan4deckmx Hayk,
npogeccop

KOHCTUTYLMOHHas 3KOHOMMUKA UJN
AQHTUKOHCTUTYLMOHHOCTb (KOPPYMNLUUOHHOCTD)
3KOHOMUKU?

B KOHLE nMpoLunoro cTofeTnss B Hay4yHylo nutepaTtypy Obiio
BBEOEHO MOHATUE "KOHCTUTYLUMOHHast akoHomuka"!. OHO Obino
NPensioxXeHO aMepPUKaHCKMM 9KOHOMUCTOM Puyapoom MakKuH-

1 Cm., B vacTHocTn, McKenzie, Richard B., ed., Constitutional
Economics: Containing the Econoic Powers of Government.
Lexington Books, 1984; The Sveriges Riksbank Prize in Economic
Sciences in Memory of Alfred Nobel 1986 James M. Buchanan Jr.;
Ludwig Van den Hauwe, "Constitutional Economics II", The Elgar
Companion to Law and Economics, 2005; Jeremy Cooper, Poverty
and Constitutional Justice, in "Philosophy of Law: Classic and
Contemporary Readings”, edited by Larry May and Jeff Brown, Wiley-
Blackwell, UK, 2010; ragxues I A. 3Tnyeckne ocHosbl punocodc-
KO-NpaBoBoW kKateropumn "obuiee 6naro” B KOHTEKCTE KOHCTUTYLIMOH-
HOW 9KOHOMWUKWU, a Takxe - Maszaes B./]. MeTon KOHCTUTYLMOHHOIO
npaBa U KOHCTUTYLMOHHAs 3koHoMuka. CM. B cbopHuke - dunoco-
dua npasa B Havyane XXI cTonetna 4yepes npusMy KOHCTUTYLMOHA-
n3ma u KOHCTUTYLMOHHOM 3koHOoMUKKM /CocT. M. . BapeH6orim n A.
B. 3axapos/. - M.: JleTHnin cag, 2010. ISBN 978-5-98856-4; bapeH-
6ovim M.4., Mapkues I".A., Jlagputckuii B. Y. KOHCTUTYLMOHHANA 9KO-
HOMWMKa: Npobrembl TeopUKU 1 NpakTukn// XypHan 3apybexHoro 3a-
KOHOZAaTeNbCTBA U CpaBHUTENLHOro npaBoBeaeHusi. 2005. Ne 2.;
May B. A. KOHCTUTYUMOHHAsA 3KOHOMMKA U UcTopus// 3akoHoaa-
TenbCTBO U 9koHOMuUKa. 2003. Ne 12; Baper6orim I1.[. dunocodus
npaBa M KOHCTUTYLMOHHAA 3KOHOMMKA. O4YepKn KOHCTUTYLIMOHHOWN
aKoHOMUKN. 23 okTabpsa 2009 r./ OTe.pen. I'.A. Nagxues. - M., 2009.
- C. 254.; I".A. lagpxwues, N.4. bapeHboiim, B.U. Jlagputckuii, B.A.
May, A.B. 3axapos, B.[. Ma3aes, [.B. KpaB4yeHko, T.M. CbipyHuHa,
KoHCcTuUTyumoHHasa akoHomMuka /OTBETCTBEHHbIN pepakTop A, Maa-
xueB. - M.: K65 OctuumHdopm, 2010. - 256 c. - ISBN 978-5-7205-
1067-1.
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3n B 1982 roay B ka4ecTBe Ha3BaHUA KOHbepeHLUnn B BalwmHrro-
He, MOCBSILLLEHHOW BOMPOCY BAIMSIHUS 3KOHOMUYECKMX Mpobniem
Ha pa3BUTME N COCTOSAHNE KOHCTUTYLIMOHHOW CTPYKTYPbI rocyaap-
cTBa n obwecTtBa. MHOrme yyeHble NpuU3HaloT Takxe, YTO UAE0
KOHCTUTYLMOHHON 3KOHOMWKWM CYLLLECTBEHHO pa3Bui Opyron
aMepuKaHCKNN 3KOHOMUCT - [xenmc Makrunn bBblokeHeH
(James McGill Buchanan Jr.), nonyuuswunin B 1986 rooy Hobenes-
CKYI0O MPEMUIO MO 3KOHOMUKE "3a nccnegoBaHne OOrOBOPHbLIX U
KOHCTUTYLIMOHHbBIX OCHOB TEOPUU MPUHATUA 3KOHOMUYECKUX U

NOSINTUYECKNX peLleHnin”. Ero KoHuenuna ocHoBbIBasiacb Ha He-
06X04MMOCTN UCCNEAOBAHUS KOHCTUTYLMOHHbIX NPaBui 1 orpa-
HUYEHNIN, KOTOPbIE A0MXKHbI Y4UTBIBATLCH MOUTUKAMU MPU NPU-
HATUW PELLEHMNIAZ,

OnpepeneHne "KOHCTUTYLUMOHHOW SKOHOMUKIN™ Npexae Bce-
ro NPencTaBIFeTCs Kak 0Tpacilb 3KOHOMUKN WU KaK MexoTpac-
nieBad ANCLUNIMIIMHA, KOTOpas ndyyaeT 3aKOHOMEPHOCTU 1 NpaBu-
la KOHCTUTYLMOHHOIO YpPeryampoBaHns 3KOHOMWYECKMUX OTHO-
LWEHUIN C YYETOM OCOBEHHOCTEWN MOMUTUYECKOM CUCTEMBI N Xa-
pakTepa MPUHATUSA NOJIMTUYECKNX U HOPMATUBHO-MNPAaBOBbIX pe-
LWEHMIA MO SKOHOMWYECKOMY PasBUTUIOS.

Mpodgeccop MNapxmes IN.A. cHnTaeT, 4TO "KOHCTUTYLIMOHHAS
3KOHOMMKA NpPeacTaBnseT coboii MexoTpacfieBble 3HaHUS O

2 CuymTaeTcs caMbiM BaxHbIM BKIaa0M BblokeHeHa B 3KOHOMUKY pas-
JINY4EHVE UM OBYX YPOBHEN OOLLECTBEHHOrO BbIOOpA: HAYaslbHOroO
YPOBHS!, HA KOTOPOM KOHCTUTYLMSI BblOpaHa, M NMOCTKOHCTUTYLMOH-
HOro ypoBHS. lNepBoe OTHOCUTCS K YPEryNMpPOBaHUIO NPaBUI UrPbl, a
BTOpOE - K Urpe B npenenax npasui. botokeHeH 6osbLle Bcero obpa-
TN BHUMAHWE Ha MEPBbIA YPOBEHb N MHULMWMPOBA BbIMYCK HOBOIO
XypHan noa Ha3BaHMeMm "KOHCTUTYUMOHHasi 3KOHoMmuka" |/
http://www.econlib.org/library/Enc/bios/Buchanan.html/.
James M. Buchanan, 1990. "The Domain of Constitutional
Economics,” Constitutional Political Economy, 1(1), pp. 1-18, adapted
as "Constitutional Political Economy"” in C. K. Rowley and F. Schneider,
ed., 2004, The Encyclopedia of Public Choice, v. 2, pp. 60-67.
Francisco Cabrillo, Miguel A. Puchades-Navarro, Constitutional
Economics And Public Institutions, /Edited by Francisco Cabrillo,
Department of Applied Economics, Complutense University, Madrid,
Spain and Miguel A. Puchades-Navarro, Department of Applied
Economics, University of Valencia, Spain/, 2013; Richard A. Epstein,
Economics of Constitutional Law /Edited by Richard A. Epstein,
James Parker Hall Distinguished Service Professor of Law, University
of Chicago, the Peter and Kirsten Bedford Senior Fellow, The Hoover
Institution and Visiting Professor of Law, New York University Law
School, US, 2009.
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TOM, B K&KOW Mepe KOHCTUTYLMOHHbIE HOPMbI U MPUHLUMMLI BAING-
IOT Ha NPUHATUE MNOJINTUHECKNMMN OpraHamMm rocygapcrsa Bax-
HeMLWNX 3KOHOMUYECKUX peLLeHni, obnekaeMbix B GOpMy HOp-
MaTUBHbIX aKTOB"4.

O6bekToOM uUccenoBaHUS KOHCTUTYLIMOHHOM 3KOHOMUKMU
ABJIIETCS TaKXe N3yYeHne BIUSHUSA 9KOHOMUYECKUX OTHOLLEHWI
Ha YCTOMYMBOCTb KOHCTUTYLIMOHHOIO paBHOBECUS B CTpaHe. Npu
3TOM NpeaMeTOM LesieHanpaB/IeHHOro uccnegoBaHust CTaHo-
BATCS COCTOSIHME peanm3aumm counanibHO-3KOHOMMNYECKNX NpaB
yesioBeka 1 rpaxgaHnHa n no3anTneHas 063aHHOCTb FrOCYAapCT-
Ba B Ux obecneyeHnmn. Takor noaxon CTaHOBUTCS Bonee BocTpe-
OOBaHHbLIM B CBSI3M C BO3PACTAlOLLEN POJbIO FOCYAApPCTBa B 9KO-
HOMUKE, 4YTO OTYET/IMBO MPOSIBAAETCS B YC/IOBUAX KPUSUCHOIO
yrpaBJieHUS.

MpepcrtaBnseTr onpepesieHHbl nHTepec GopMynnmpoBka
B.[J. MazaeBa, cornacHoO KOTOPOWN "KOHCTUTYLMOHHAsS 3KOHOMM-
Ka - Hay4HOe Hanpas/ieHne, n3yyaroLwiee NPUHLUNbL ONTUMasbHO-
ro COYEeETaHUS SKOHOMWUYECKOW LLenecoobpasHOCTU C OOCTUTHY-
TbIM YPOBHEM KOHCTUTYLMOHHOIro passntma. OHO BbipaxaeT me-
TOOONIOMMNI0 OLEHKN 3DPEKTUBHOCTN B3aMMOCBSA3M M B3aUMO-
00OyCNOBNEHHOCTN 9KOHOMMYECKUX OTHOLLIEHWNI N KOHCTUTYLINOH-
HbIX MOJSIOXXEHUIN"S.

MopobHas GopMynMpoBKa COAEPXNTCS U B Apyrux nybnnka-
umax: "KOHCTUTYUMOHHAa 3KOHOMMKA - 3TO Hay4yHOEe HarpasJsie-
HWe, ndy4aroLee NPUHLMMbI ONTUMaIbHOrO COYETaHNSA 3KOHOMM-
YyecKol uenecoobpasHOCTN C AOCTUTHYTbIM YPOBHEM KOHCTUTY-
LMOHHOIO pPasBuUTUS, OTPaXKEHHbIM B HOPMaxX KOHCTUTYLMOHHOIO
npasa, periameHTUPYIoLLMX 3KOHOMUYECKYID U MOJINTUYECKYIO
DesATenbLHOCTb B rocyaapcTae”e.

4 MFagxumes NA. ATHeckne OCHOBbI GUIOCOGMCKO-NPaBOBON KaTero-
pum "obuiee 6naro” B KOHTEKCTE KOHCTUTYLMOHHOW 3KOHOMWKW//
dunocodusa npaea B Havane XXl ctonetTns Yyepes NpmamMy KOHCTUTY-
LMoHanm3ama u KOHCTUTYLMOHHON akoHoMukn /CocT. M. . bapeH-
6orim 1 A. B. 3axapos/. - M.: lethuin cag, 2010. - C. 77.

5 Maszaes B./]. MeTon, KOHCTUTYLIMOHHOIO Mpaea M KOHCTUTYLIMIOHHAS
akoHomMmuKa. Punocodus npaea B Havane XXl cToneTus Yepes npma-
MYy KOHCTUTYLIMOHANM3Ma 1 KOHCTUTYLIMOHHOW 3kOHOMMKM /CocT. .
L. BapeH6oinm 1 A. B. 3axapos/. - M.: JletHuin cag, 2010. - C. 190.

6 .A. lagxves, .[]. BapeH6oim, B.U. Jlagputckmii, B.A. May, A.B.
3axapos, B.[. Mazaes, [1.B. KpaBuyeHko, T.M. CbipyHVHa, KOHCTUTY-
LMOHHaa akoHoMuka /OTBeTCTBEHHbIV pepakTtop I.A. MNapxmes/. -
M.: IOCTUUNHDOPM, 2010. - C. 10.
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B.N. Asgniickmin n C.I". T1laBNnMKOB NPUXOAAT K 3aKJOHEHNIO,
41O "...0QHOW W3 MMaBHbIX 33034 KOHCTUTYLMOHHON 3KOHOMWKM
ABNAETCH aHann3 B3aMMOLENCTBUA 3KOHOMUWKW U rOCYyOapcTBa,
npasa M 9KOHOMMKK, BblpaboTka yMpaBfEHYECKUX PELUEHUN,
HanpaBeHHbIX Ha obecneyeHne adpdOeKTUBHONO PYHKLNOHMPO-
BaHWS 9KOHOMMKM B MHTEPECax rpaxgaH u rocygapcrea’™”.

C Hay4HOW TOYKM 3peHNs BCe NpeacTaBieHHbIe Noaxoapl No
pPacKpbITUIO CYLLHOCTU U NpeaMeTa nccnenoBaHus KOHCTUTYLN-
OHHOI 3KOHOMMKM ABASIIOTCS OYEHb BAXHBIMU 1 HEOOXOAVMMbBIMMU
OJ1s1 NpOBEAEHNS HAYy4HO 0O0CHOBAHHOW 1 NPaBOMEPHOI 3KOHO-
MWYECKOWN NOJINTUKN.

BmecTe ¢ 9TMM HaM KaxXeTcs, YTO ANs BbIABAEHUS rTyOuH-
HOIO aKCMOJIOMTMYECKOro Xxapakrepa KOHCTUTYLIMOHHOW 3KOHOMMN-
KU HEOOXOOMMO UCXOAUTb Takxke M3 LLeNOCTHO-CUCTEMHOIO Xa-
pakTepa NposIBIEHUS KOHCTUTYLIMOHaNM3mMa B 0OLLECTBE, Bbisi-
BUTb 3aKOHOMEPHOCTU B3auMOAEMNCTBUS CoLUanbHO-3KO-
HOMUYECKUX PaKTOPOB U KOHCTUTYLMUOHHON AEeACTBUTESb-
HOCTU B cTpaHe. Mbl cunTaeM HemManoOBaXHbIM BbIABIIEHNE
WMEHHO B3aMMOOOYCNOBAEHHOCTM 3KOHOMWYECKMX OTHOLLUEHUIA
N KOHCTUTYLMOHHbBIX NMOJIOXEHUN HE HA YPOBHE KOHCTUTYLMOHHbIX
peLLUeHViA, a B peasibHOM XN3HU, BbiIBJIEHME XapaKTepa KOHC-
TUTYLMOHHOCTU CaMOM 3KOHOMMKM - "... YTOObI Noka3aTb ec-
TECTBEHHbIE YC/IOBUSI €CTECTBEHHbLIX COOLITUIA"8. KOHCTUTYLUN-
OHHOCTb 3KOHOMMYECKUX OTHOLUEHUM BbISIBJISET Xapakrep
LLeHHOCTHO-CUCTEeMHOW OpueHTaLlmMm 3KOHOMUKN, CYTb npa-
BOBOW HanpaB/IeHHOCTU 3KOHOMMWYECKON MOJSIUTUKMU, YPO-
BEeHb MOJINTUKO-3KOHOMMUYECKOA O0BOCHOBaAHHOCTU Aed-
TeNbHOCTU UHCTUTYTOB BNlacTUu. A 310, B CBOIO 04Yepenb, O3Ha-
4aeT, YTO HEOOXOAMMOCTb HAYYHOrO aHaNn3a 3aKOHOMEPHOCTEN
B3aMMOOOYC/IOBJIEHHOCTN 3KOHOMMYECKNX OTHOLUEHUWA W
KOHCTUTYLMOHanNu3ma B oOLecTBe BblABMUIaeTCcsl Ha NePBbLI
nnaH.

[MOHATME KOHCTUTYLMOHANM3Ma Takxe ABNSeTCs NpeaMeToM
aKTVUBHOW HAay4YHOW OUCKYCCUW, U NMOKa HET e4MHOro NoHUMaHua

7 Asawvickuii B.U., Masavkos C.I. O COOTHOLUEHUN S3KOHOMUKW 1 Mpa-
Ba U TEHOEHUMSX KOHCTUTYLIMOHHO-MPABOBOrO PErynMpoBaHns KO-
HOMMYECKNX OTHOLLEHWI // TocypapcTeo n npaso, 2014, N11. - C. 42.

8 Ummarynn KaHT. Kputuka ynmcTtoro pasyma. - M.: 2012. - C. 419.
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JaHHoro ¢eHomeHa®. Ham npepcraBnsieTcs, 4HTO "KOHCTUTYMU-
poBaHMe"” oOLLeCTBEeHHbIX OTHOLWEHUI, YCTaHOBJIEHUe Npu
BCceoOLweM cornacum ooLweoba3aTeNnbHbIX NPaBun Noeege-
HUS UCXOANT, Npexae BCcero, oT CUCTEeMbl COLUOKYIbTYP-
HbIX LLeHHOCTEei AaHHOro o6wecTBa, AYXOBHO-HPABCTBEH-
HbIX Hayan noeeaeHus couvyma v GopMUPYIOT COOTBET-
CTBYIOLLUA YPOBEHb KOHCTUTYLMOHHON KYnbTypbl. He3asu-
CMMO OT BPEMEHHOIO N3MEPEHNSA KyNbTypa Ka)Xaoro Hapoaa -
9TO ero oco3HaHHoe GbiTue, OCMbIC/IEHHOE NPUCYTCTBUE BO
BpeMeHMU. VIMEHHO 3TO OCMbIC/IEHHOE NPUCYTCTBUE Ha onpeae-
JIEHHOM YPOBHEe pa3BUTUSA NPUBOANT K KOHCTUTYMPOBAHUIO CO-
uManbHOro noBefeHns Yyenoseka v Bnactn. C y4eTOM MMEHHO
LLEHHOCTHO-CUCTEMHOW MNPUPOAbLI KOHCTUTYLIMOHHOIO npasope-
rynuposaHmnsa npodeccopa Muwens PodeHdenbn v AHapall
LLIaiio nogHsAAM akTyanbHOCTb NPobiemMaTvki O BAUSIHUU TPaHC-
njaaHTauum nubepanbHbiX KOHCTUTYLMOHHbIX HOPM Ha pac-
NPOCTPaHeHNe N yKpenseHne nmbepanbHOro KOHCTUTYLMOHA-
nnamalto,

KOHCTUTYUMOHHas KynbTypa - He abCTPakTHOE NOHATUE, OHA
nmeeT 0OBLEKTUBHYIO OCHOBY W MPOSIBASIETCS BO BCEX cdepax
ObITMS coumanbHOro obLLEecTBa, NPOSBASETCH HA MPOYHOM OCHO-
Be BblpaboTaHHbIX, BLICTPAAaHHbIX, BEIBEPEHHbIX 32 BEKA AYyXOB-
HbIX U MaTepuasbHbIX LEHHOCTEN 1 naeanos HE3aBMCUMO OT Ha-
NNYNS MMCbMEHHOW KOHCTUTYLMWN 1 BOnu npasutenentl. B cos-
PEMEHHOM MUpE AMANIEKTUYECKasa CBSA3b MexXAay peasibHol 06-
LLLeCTBEHHOW XN3HbIO 1 camMmor KOHCTUTYLUMEN NPOABIISETCA Ye-
pe3 npu3my COOTBETCTBYIOLMX NPU3HAKOB KOHCTUTYLMOHAINS-
Ma B JaHHOM o6LecTBe. Ham kaxeTcs 04eBUOHbLIM, YTO Hanmyine
KoHCTUTYyuMn He onpenenser ypoBeHb N CyTb KOHCTUTYLIMOHA-

9 CM., B 4aCTHOCTU, ApyTIoHSH . KOHCTUTYLMOHANN3M Kak GpyHOAMEH-
TaNbHbIA NPMHLMN NpaBa B NpPaBoOBOM rocynapctee // KoHcTutyum-
OHHOe npaBocyaune, 2012, N 1, - C. 5-16; NEW MILLENIUM CONSTI-
TUTIONALISM: PARADIGMS OF REALITY AND CHALLENGES
(Published on the Initiative and with a Foreword of Dr. G.G. HARU-
TYUNYAN), YEREVAN, - 2013.

10 CM. Muwwens PoseHgensa, Anapaiu Llario. PacnpocTpaHeHue nu-
6epanbHOro KOHCTUTYUMOHANN3Ma: M3y4YeHue pasBuUTUS NpaB Ha
cBoboy cnoBa B HOBbIX AeMoKkpaTusix // CpaBHUTENBHOE KOHCTUTY-
LmMoHHoe o0603peHne. 2007. N1. - C. 102.

11 Bonee nogpo6Ho cMm. Harutyunyan G. Constitutional Culture: The
Lessons of History and the Challenges of Time. Yerevan, 2009.
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nmama B obuwiectBe. Henb3s He cornacuTbes ¢ MHeHnem MN.A. ba-
peHbolimMa, 0 TOM, 4TO "NPUYMHHANA CBS3b N B3aMMO3aBMCUMOCTb
MeXAY OCYLLECTB/IEHHBIMU N KHUXHBLIMU YTONUYECKUMU NAEAMU
ABNAETCH OOHUM N3 BaXHEWULIMX BONPOCOB B NMOHUMAHUU YTO-
nrU3ma kak BaXXHenLWero ABMXEHUS KOHCTUTYLIMOHHOM 1 obLue-
CTBEHHO-MOJIUTUYECKON MbICNIN B TeYeHMe NocneLHUX TPeX Tbl-
cayeneTnin”12,

OpHako "KOHCTUTYLUMOHANM3M" - 3TO He YyTONMYeCcKoe BOCT-
puaTne ugen o HeobXoAMMOCTU KOHCTUTYLIMOHHOW perynsaummn
00LLECTBEHHbBIX OTHOWEHMA. "KOHCTUTYUMOHanu3am" - 3TO
nposissieHne onpeneneHHoOm KOHCTUTYLUOHHOWN KYNbTypbl,
a[leKBaATHOW OCMbICIEHHOMY ObITUIO JAHHOMO COLMyMa, 9TO CUC-
TeMHOe N OCO3HaHHOEe Hanume KOHCTUTYLUOHHbIX LLeHHOC-
Tell B peanbHOM O0OLLECTBEHHON XN3HU, Ha YeM basnpyeTcs
BCHA MpaBoBasi cuctemMa, 910 pyHAaMEHTasibHblIA NMPUHLUN
COBpPEMEHHOro npaesa.

HopmaTuBHbIEe XapakTepuUCTUKM OAHHOrO NMpuHUuna npea-
nonaratT Han4me HeoBXOAMMbIX U AOCTATOYHBLIX MPaBOBLIX ra-
pPaHTUIN O/ OCO3HAHHOW peanu3auun npas U cBoOOA BO Bcel
cucTeme rnpaea n 06LLLECTBEHHLIX OTHOLLEHMIA. B npaBoBOM rocy-
hapcTtee nobas Hopma npaea Jo/mkHa UMETb 0OBLEKTUBHYIO OC-
HOBY 1 MNPOSIBJIATLCA KaK 3/1IEMEHT KOHCTUTYLIMOHHO B3auMOCOTr -
JlacoBaHHOW CUCTEMbI NPaBOBOro U HPABCTBEHHOIO MNOBeAEHUSA
YyenoBEKa N rocyaapcTsa.

Cama cuctema 6a30BbIX KaTeropuin npasa, nNapamiesibHO C
COLIMOKYJIbTYPHOW 3BONOLMEN, NpruodpeTaeT HOBbIN 0BNKVK 1 Xa-
pakTtep. B naHHO cuCcTeMe NpuHUUNUanbHoe 3Ha4yeHue npu-
oGpeTaeT NOHATUE "KOHCTUTYLMOHaNU3M" Kak oowenpaBo-
BOW NPUHLMN peasibHOro counanabHOro NnoBeAeHns ooLwecT-
Ba. OTO NOHATME HEPA3PbIBHO CBA3AHO C KOHCTUTYLIMOHANN3aum-
el 06LLECTBEHHbIX OTHOLLEHUWI, B TOM YNCNIE 3KOHOMMUYECKUX, U
Ka4eCTBEHHO HOBbIMU MPOSABJIEHUSAMU KOHCTUTYLMUOHHOM
KYJNbTYPbl.

lMoabITOXMBAA Cka3aHHOE, MOXEM KOHCTAaTUPOBaTb, YTO
KOHCTUTYLUMOHaNU3M onpegenser CyTb B3aMMocCoOriaco-
BaHHOro noBeAeHvsi couuymMma B peasibHO AeACTBUTElb-
HOCTM, XapaKTep ero OCMbICJIEHHOro CyLiecTBOBaHUS BO

12 Cm. BapeH6orim 1.A. 3000 net oOKTPUHLI pasaeneHus snacrein. Cya,
CbloTepa. - M., 2003. - C. 75.
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BpeMeHM, YPOBEHb 3PENIOCTU OOLL,EeCTBEHHbIX OTHOLLEHUA u
MX NPaBOBOIO0 PeryampoBaHusa. 370, B NEPBYIO 04epenb, naean
LUMBMAN3OBAHHOW CaMOpPerynsaummn, K KOTOPoOMy AOSIKHO CTpe-
MUTbCS 0OLLECTRO.

B pamkax npusefneHHON HamMn GOPMYNVPOBKN COBPEMEeH-
HbI KOHCTUTYLMOHANU3M SIBNIS€TCH HaJINYNEeM YCTAHOBJIEH-
HbIX OOLLECTBEHHbIM cornacumemMm d¢dyHaamMeHTasNbHbIX Mpa-
BUN A@MOKPaTU4YeCKOro u npaBoBOro NOBeAeHUs, Ux cylue-
CTBOBaHUEM KaK OOBbEKTUMBHOW U XMUBYLLENW peasibHOCTU B
006LEeCTBEHHOW XXN3HU, B rPaXAaHCKOM MOBeAEeHUN KaXa0-
ro MHAMBMAYYMaA, B NPOL,ecCe OCYLW,eCTBNEHUS rocyaapcT-
BEHHO-BJIaCTHbIX MOJIHOMOYUIA.

Mpobnema cBOOUTCS HE TOJIbKO K NPUMEHeHNIo KoHCTUTy-
LU, HO U K GOPMUPOBAHUIO TOMN COLMAJIBHON CUCTEMBI, B KOTO-
PO KOHCTUTYLIMOHHAs akCUOMIOrns peannu3yeTcs Kaxaon KneT-
KO 9TOM CUCTEMblI KaK yCrnOoBUE ee CyLLeCTBOBaHMUS. IJTO
€ANHCTBEHHAs 1 npoLueLasa ncnblTaHWe BEKaMn rapaHTusa pea-
Nn3aumm KOHCTUTYLIMOHHBIX YCTaHOBOK U o6ecneyeHns cTabunb-
HOro pa3BUTUS 6a30BbIX 3KOHOMMYECKMX OTHOLLIEHWIA B CTPaHE. B
pamMkax npegMmeTa Hawero NccnegoBaHns paBHOLLEHHOE COCTOSA-
HWE KOHCTUTYLMOHaNnU3Ma, C OOHOW CTOPOHLI, 0OYCNOBAEHO
YPOBHEM KOHCTUTYLIMOHANN3aLUM SKOHOMUYECKNX OTHOLLEHUI, C
ApPYron CTOPOHbI, BO3OENCTBMEM 3KOHOMUYECKOro gakrtopa Ha
peanusaumio OCHOBOMONAraloLLmMX KOHCTUTYLMOHHbIX LLEHHOCTEN
M NPUHLMMNOB.

C TOYKM 3pPEHUS KOHCTUTYLMOHANM3auum SKOHOMMUYECKMX
OTHOLUEHUI CYMTAEM HeobXxoaAMMbIM 00603HaYUTL CclenyloLme
NCXo4HbIE NOAX0Abl, TPEDYIOLWME KOHCTUTYLIMOHHBIX FapaHTUiA:

1) ocHoBoW no6on KoHcTUTyumMmn siBnsieTcs 4YenoBek, ero
JOCTOVHCTBO U HErnocpencTBeHHO OENCTBYIOLWME npasa U OcC-
HoBHble cBobGoAabl. CnefoBaTenbHO, B OCHOBE 3KOHOMUYECKUNX
OTHOLUEHUI TaKXe JOKEH ObITb YETOBEK CO CBOMMM HEOTHYXAa-
€MbIMW NpaBaMn 1 NPaBOMEPHLIMU NOTPEBHOCTAMMU;

2) rocymapctBO B Cuily npaBa [OSKHO HECTU MO3UTUBHYIO
00683aHHOCTb MO rapaHTUPOBaHMio, 06ecrneyeHnto 1 3aLLmMTe Joc-
TOMHCTBA YenioBeka, ero npas 1 ceobo, B3sTb Ha cebs copas-
MEpPHYI0 Ny6NYHO-NPaBOBYIO OTBETCTBEHHOCTb;

3) nwoboe BMelLaTeNbCTBO B OCHOBHble npaBa M Noboe
JelcTBME BNacTy AOJKHbI UCXOAUTb U3 MPUHLMNA copasmep-
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HOCTU. [JO/mKeH MONHOLEHHO rapaHTMpoBaTbCs MPUHUMN pa-
BEHCTBa BCeX nepep, npasoBbiM 3aKOHOM;

4) B NpaBOBOM rocydapcTBe rnpaBo COOCTBEHHOCTU AOJIXHO
ObITb KOHCTUTYLIMOHHO 3aLLMLLLEHO U JOKHbI ObITb FapaHTMpPOBa-
Hbl CBOOOAa 3KOHOMMYECKOWN AEATENBHOCTU 1 CBOBOAHAs 3KOHO-
MU4ecKasi KOHKypPeHLuS:;

5) rocypapcTBeHHasi BfacCTb O0OJIKHA OCYLLECTB/ISATbCS Ha
OCHOBe pa3sfeneHus u GanaHca 3aKOHOOATENbHOW, WCMONHU-
TenbHOW 1 cyaebHOW BNacTeN, rapaHTUpys OUHAMUYHBIA KOHC-
TUTYUMOHHbBIN PYHKUMOHANbHLIN GanaHc, OCyLLEeCTBAEHNE Bnac-
TN OO/XKHO 6a3MpoBaTbCs HA YETKOW rapMOHU3auMmM QyHKUNA K
MOSIHOMOYUIA, @ B OCHOBE MyBANYHOW BAACTU LOJDKEH fiexartb
NCKIIOYNTENBHO NPUHLNWIM BEPXOBEHCTBA NPaBa;

6) o0b6s3aHHOCTbL rocyaapcTea - obecrnednBaTb CTabUIbHOCTb
LleH, OCYLLECTBNATL eOMHYI0 rOCY0apCTBEHHYI0 PUHAHCOBO-3KO-
HOMWYECKYIO, KPELAMTHYIO U HANOrOBYIO MOMUTUKY, a TakxXe rocynap-
CTBEHHYIO NOANTUKY PEMMOHANIbHOIO Pa3BUTUSA, OCYLLLECTBAATbL (-
PEKTUBHbIN KOHTPOJIb 32 MCMNOJIb30BaHNEM BIOOKETHBLIX CPEACTB U
rocyaapCTBEHHOW N MyHMLMNANIbHOM COOCTBEHHOCTU;

7) npaBocyaue O0MXKHO ObiTb HE3aBUCUMMbLIM U BecnpucT-
PacCTHbIM;

8) 3aKOHbI 1 VHbIE NPABOBbIE aKTbl AOMKHbI COOTBETCTBOBATb
NPUHUMNY NPaBOBOW ONpeaeieHHOCTU, ObiTb NPOrHO3MPYEMbIMU,
YETKUMU, HE MMETL NPOOENOB U HE BblTb ABYCMbICIEHHbLIMU;

9) B COOTBETCTBMU C KPUTEPMSIMM NMPABOBOro rocynapcraa
[OJIKEH rapaHTUPOBAaTLCA NPUHLMN 3anpeTa Nponu3Boaa U SONX-
Hbl 6bITb BONIEE YETKMMU rPaHULBI YCMOTPEHNS OpraHoB nyonmy-
HOWM BNacTu.

KoHcTutyumsa PA, KaK 1 KOHCTUTYLMN MHOTUX OPYrnX CTPaH,
npenycMarpuBaeT, B YaCTHOCTU, Takxe CriefytoLme NosioxKeHus,
nmeroLme ansg 9KOHOMUYECKMX OTHOLLIEHWUI CYLLLECTBEHHOE U He-
NoCpeacTBEHHOE 3HaYeHune:

1) KaxXabli UMeeT nNpaso Ha 3P EKTUBHBLIE CpeacTBa Npaso-
BOW 3aLLMTbl CBOUX NMpaB 1 cB0O0, B CyAeOHbIX, @ TakXKe UHbIX ro-
CYOApPCTBEHHbIX opraHax /cT. 18/;

2) KaxAabln ong BOCCTAaHOBMEHUS CBOUX HAPYLUEHHbIX NpPas,
a TakXe BbISICHEHUSI 0O0CHOBAHHOCTU NMPEeAbSBAEHHOIO eMy 06-
BMHEHNS MMEET NPaBo Ha NybanYHOE pacCMOTPEHNE CBOENO Ae-
Jla B pa3yMHble CPOKU HE3ABUCUMBbIM 1 BECMPUCTPACTHLIM CYA0M
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B YCJIOBUSIX PaBEHCTBA, C cobnoaeHnem Bcex TpeboBaHuii cnpa-
BeamBocTM /cT. 19/;

3) Kaxablh MMeEeT NpaBo Ha BRageHne, Nonb30BaHUE, pac-
Nopsi>XEHME CBOE COBCTBEHHOCTLIO U €€ HAacNeA0BaHWE Mo CBO-
eMy ycmoTpeHuio. OcyllecTBneHne npasa COOBCTBEHHOCTU He
[JO/MKHO HAHOCUTb BPE, OKPYXaloLLLEen cpeae, HapyLlaTb npasa v
3aKOHHbIE MHTEPECHI UHbIX KL, 00LecTBa 1 rocyaapcTea. Huko-
ro Henb3sl AnWwaTb COOCTBEHHOCTW, 3@ WCKIIIOYEHNEM Mpenyc-
MOTPEHHbIX 3aKOHOM Cily4aeB B cynebHom nopsiake. OTuyxae-
Hne cOOCTBEHHOCTU AS HYX[, 00LLEeCcTBa 1 rocygapcTea MOXET
ObITb MPON3BEAEHO TOJILKO B MCKIOYUTENBHBIX Ciy4asx npu Ha-
JINYMM BbICLLNX OBLLLECTBEHHBLIX UHTEPECOB B YCTAHOB/IEHHOM 3a-
KOHOM MopsaKe C NpeasapuTenbHON paBHOLEHHOW KOMMEHCaLN-
en /ct. 31/;

4) rocyoapcTBO 3alMLaeT MHTepeckl NoTpebuTtenei, ocy-
LEeCTBASIET NPEeaYyCMOTPEHHbIE 3aKOHOM Mepbl MO KOHTPOJIO 3a
KayecTBOM TOBapoOB, ycnyr u pabot /cT. 31.1/;

5) kaxablii UMeeT NpaBo Ha cBOGOAHbLIN BbIGOP Tpyaa. Kax-
Obll pabOTHUK MMEET NPaBO Ha CrpaBenIMBYIO U HE HMXE yCTa-
HOBJIEHHOr0 3aKOHOM MUHMMAJIbHOro pa3mepa onnaty Tpyaa, a
TaKxke Ha ycnoBusl Tpyaa, oTBevawolme TpedboBaHmMsam besonac-
HOCTU U TUIMEHbI. PaBOTHUKM B LENSX 3amnTbl CBOMX SKOHOMU-
4YeCKMNX, CoLMasbHbLIX N TPYO0BbIX MIHTEPECOB UMEIOT NPaBo Ha 3a-
6acToBKy, NOPSO0K NPOBEAEHUS N OFPaHNYEHMst KOTOPOW ycTa-
HaBMMBAETCS 3aKOHOM. 3anpeLLaeTcs NPMeM Ha NOCTOSIHHYIO pa-
00Ty aeTeli B Bo3pacTte Ao 16 net. MNopsaok v ycnosus nx npue-
Ma Ha BpeEMEHHYI0 paboTy yCTaHaBNMBaOTCS 3aKOHOM. [MpuHyan-
TenbHbIN TPy, 3anpeLiaeTcs /CT. 32/;

6) kaxablh MMEEeT nNpaBo Ha OoTAbIX. MakcnmanbHOe BpeMms
TpyAa, BbIXOOAHbIE OAHU WU MUHUMaNbHAs NPOAOIKUTENBHOCTb
€XerogHo onsaynBaemMoro OTnycka yCTaHaBAMBAIOTCS 3aKOHOM
/cT. 33/;

7) Kaxablh UMeeT NpaBo 3aHMMaTbCs NpeanpuHUMaTesbC-
KO AeATENbHOCTbIO, HE 3aMnpeLLLEHHONM 3aKOHOM. 3anpeLlanTca
3710ynoTpebaeHne MOHOMOSbHLIM UM SOMUHUPYIOLLMM NOJI0Xe-
HMWEM Ha PblHKE N HeJO0OPOCOBECTHAas KOHKYPEHUMS. 3aKOHOM
MOryT YCTaHaBNMBATbCA OrpaHUYEHUs1 KOHKYPEHLMN, BO3MOX-
Hble BUAbl MOHOMONNU U UX A0NYCTUMbIE Pa3Mepbl, ECNU 3TO He-
obxoaumo ans 3awmnTbl MHTepecoB oblecTsa /cT. 33.1/;
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8) kaxablin ons cebs n CBOe CEMbM MMEET NPaBo Ha YAOB-
NEeTBOPUTENbHbLIN YPOBEHb XN3HW, B TOM YUCIE HA XWUIbE, a TaK-
X€ Ha ynydlleHue yCnoBun Xn3Hn. FocyaapcTeo npeanpvHumMa-
€T HeobxoanMble Mepbl A1 OCYLLECTBIIEHNS 3TOr0 Npasa rpax-
haH /cT. 34/;

9) kaxabli MMeeT NpaBo Ha coumanbHoe obecnevyeHne no
CTapoCTW, WHBaNMOHOCTU, GONE3HU, MO Ciy4alo NoTepu Kop-
Munbua, 6e3paboTiue M B MHbIX NPEAYCMOTPEHHbIX 32KOHOM
cny4dasx. O6bemM 1 GopMbl coLmanbHOro obecrnevyeHns yctaHaB-
NnBaloTCA 3aKOHOM /CT. 37/

10)rocynapctBo 0653aHO COAENCTBOBATL 3AHATOCTU U Yiy4-
LLIEHWNIO YCNOBU TPyAa HaceneHns /ct. 48/.

3akpenneHune Taknux N0N0XEHUN Ha KOHCTUTYLIMOHHOM YPOB-
He 1 UX rapPMOHU3aLNSA C OBLLLEN KOHCTUTYLIMOHHOW akCUONOrnen
SBNSIIOTCS HEOOXOAMMOW NPEeAnoCbUIKON AN KOHCTUTYLIMOHHOWN
3KoHOMUKN. OQHAKO ANSA BbISBJIEHUS peasibHOro COCTOSIHUS
KOHCTUTYLLMOHHOCTU CaMOW 3KOHOMUKM Tpebyetca auar-
HOCTMKa peanibHOro COCTOSIHUS KOHCTUTYyLMOHanuM3ma no
BCEM yKa3aHHbIM napameTpam. OHa no3BONAUT PaCKPbITb HE
TOMIbKO BAVSIHUE peanu3aumm KOHCTUTYLMOHHbBIX MNONIOXEHUN Ha
XapakTep 9KOHOMUYECKMX OTHOLLUEHWUI, HO N B3aMMOBAUSHNE
3KOHOMUYECKNX OTHOLUEHUI HA KOHCTUTYLIMOHHYIO OeNCTBUTENb-
HOCTb.

B naHHOW cTaTbe Mbl NONbITaeMCS 00PaTUTLCS K psaay 06006-
LWAKLWMX MoKasaTenen, KOTopbIX AOCTaTO4YHO, 4Tobbl NpeacTa-
BUTb peasibHyl0 KapTUHY W MPUATU K HEKOTOPbBIM 3aKJIIO4EHNSM
KayeCTBEHHOro xapakrepa.

YuunTbiBas, 4TO 0COBEHHO B CTpaHax HOBOWM AEMOKPATUN ClO-
Xunacb 0cobasi U B acnekTe KOHCTUTYLMOHaNIM3mMa - KpusncHas
cuTyaumsl, NONbITAEMCSA B NEPBYIO o4Yepeab ANs BbIBOOOB MNpu-
HATb 32 OCHOBY PSAA, NoKasaTesien, NoJIoXeHHbIX B OCHOBY pacye-
Ta MHOEeKca BepXOBEeHCTBa Mpasa B pamkax MexayHaponHomn
nporpamMmebl npaesocyams’3. Hamu BbligeneHsl Te CTpaHbl, B KOTO-
pbix 0606LaoLme NnapaMmeTpbl, OLEHEHHbIE HA OCHOBaHMN 535
nokasarenew, UMeIOT Hey40B/IETBOPUTESIbHbLIN YPOBEHb.

Mcxooa n3 3agad HaCcTOSALWErO UCCefOoBaHUS BblAENUM Cle-
Jyiolime OCHOBHbIE NapaMeTpbl:

- AENCTBME COEPXKEK U MPOTMBOBECOB B peannsaumm nosiHo-

13 worldjusticeproject.org/rule-of-law-index
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MOYUN FOCYAaPCTBEHHO-BAACTHbLIX CTPYKTYP /YYNTLIBAETCS
61 dbakTop/;

- YPOBEHb KOppynuumn (68 ¢pakTopos);

- OCHOBHbIE Mpasa (B TOM 4Mcne coumanbHO-3KOHOMUYeC-
Kkne, 115 pakTopos);

- MPO3payHOCTb ynpaeneHus (36 ¢pakTopos);

- NpaBonNpuMeHeHne n 3aPOEKTUBHOCTb aaMUHUCTPUPOBA-
Hus (84 dakTopa);

- COCTOSIHME rpaXkgaHckoro npasocyans (57 ¢pakTopos);

- COCTOSIHME YrONOBHOro npasocyans (97 ¢akTtopos).

Bonee yem Mo NOMOBMHE yKa3aHHbLIX NPU3HAKOB COCTOAHUE
SIBNSIETCA HeyaoBneTBopuTeNnbHbIM B 47 u3 99 mnccnepyembix
cTpaH. lNpnyem ypoBeHb KOPPYMNUMM O4EeHb BLICOK B 54 cTpaHax
(55,7%), ypoBEHb AOCTYNHOCTY BNacTen HEyAOBAETBOPUTENEH B
56 cTtpaHax (57,7%), ypOBEHb YrOIOBHOIO NPaBoCyaus HEeya40B-
netesoputeneH B 53 cTtpaHax (54,6%). B 60nbUIMHCTBE CTpaH 3a
nocrnegHue rogbl Takxke yrnyonsioTcsa oTpuuaTesibHble TEHOEH-
LM OCHOBHbIX NapaMeTpoOB MHOEKCA BepXOBEHCTBa npasa. JaH-
Hble pe3dynbTaTbl CBUAETENBLCTBYIOT O TOM, YTO:

1) 3Tn napameTpbl B3aUMOCBS3aHbl 1 B3aUMOOOYCNOBJEHbI;

2) UMeeT MECTO CYLLECTBEHHbIN AeDUUNT KOHCTUTYLMOHA-
Nn3Ma, NCKaxeHbl OCHOBOMoNarawwme KOHCTUTYLMOHHbIE LEH-
HOCTU U MPUHLMUNBI;

3) aKoHOMuKKa fe-GdakTo He MOXET CHMTATbCH KOHCTUTYLM-
OHHOW BO BCEX TEX CTPaHax, rae, Hanpumep, 6onee 50 NpoueHTOB
OTHOLLEHMIN KOPPYMIMMPOBaHbI, @ NPaBoCyane HegeecnocoOHO.

MopoGHas cutyauus cBuAaeTesibCTBYET O HaJIM4YuMU aH-
TUKOHCTUTYLLMOHHOW UNU KOPPYNLUMOHHOW 3KOHOMMKM.

BbisiBNneHne NnpuynHHO-CNeaCcTBEHHbLIX CBA3EN B CO34aBLUEN -
cs cuTyauum TpebyeT HOBOro NoaxoAa K MHoroakTopHOMY aHa-
nnay.

Lns KOMNIeKCHOM OLLEHKN YCTONYMBOCTU U BbISIBNIEHUS dak-
TUYECKOr0 YPOBHS KOHCTUTYLIMOHHOW cOanaHCMpoBaHHOCTU 00-
LLLEECTBEHHOW CUCTEMBI, MO HAaWEMY MHEHWU0, Heobxoanuma cuc-
TemMa MHOVKaTOPOB Ha CNeayloLmMX YPOBHSX:

- MHAMKATOPbI NPaBOBON 0xpaHbl KOHCTUTYUMK, NpaB 1 CBO-

00[ 4enoBeka;

- MHOVIKaTOPbLI peann3aumm OeMOKpaTUNYeCKUX LEHHOCTEN B

o0LLecTBe;
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- COLManbHO-9KOHOMMNYECKNE XapaKTEPUCTMKN OOLLLECTBA.

Ana apPekTUBHOro KOHTPOJIA 38 COCTOSAHNEM KOHCTUTYLIMO-
HanM3Ma B CTpaHe, Mo Hawemy MHEHUIO, HEOOXOANMMO MO OKOH-
YaHUM KaXKO0ro roga NnocpeacTBOM HUXeENPenCcTaB/IEHHbLIX UHAN -
KaTOPOB PACKPbITb PeasibHyl0 KapTUHY peanm3aunm GyHoamMeH-
TabHbIX KOHCTUTYLIMOHHBIX LLEHHOCTEN 1 NPUHLMMNOB B 06LLECT-
Be, CAeNnaTtb 3T0 NPO3payHbIM A7 00LLEeCTBEHHOCTU, NPEOMETOM
MHOroakTopHOro aHanuMsa U OCHOBOM MPOrpamMMHO-LEeNeBOM
NOJINTUKU Pa3BUTUS.

Mcnonb3ys, K npumepy, npuMeHsemMyto AMepukaHCKOn op-
raHusaumein Jlom ceoboapl MeToanKy 4, ong Kaxaoro MHAMKaTo-
pa MOXET 6bITb BelOpaHa 7-6annbHas oueHo4vHasa cuctema, rae 0
- Jlydullee COCTOsIHMe, 7- XyqLiee.

He vmesa 3apayn npeacraBuTb B paMKax HacTosALLEro mare-
puana nogpobHble pe3ynbTaThl aHanM3a, XOTUM NULLb OTMETUTb,
4YTO ON19 peasibHOW OUEHKN COCTOAHUA KOHCTUTYyLMOHann3mMa B
CTpaHe U1 BbISIBIEHNS B3aMOOBOYCIOBNIEHHOCTM COLMaANbHO-3KO-
HOMMWYECKUX U UHbIX PaKTOPOB MOXHO B3ATb 3a OCHOBY, Hanpu-
Mep, CiedyloLLyi0 CUCTEMY MHOMKATOPOB.

XapakTepucTuKu NpaBoBOro rocyaapcraa:

- Hann4ymMe HeoBXOAMMbBIX M AOCTATOYHbIX NMPEAMNOCKIIOK ra-
paHTUPOBaHUA BEPXOBEHCTBA Npasa U OOCTOMHCTBA JINY-
HOCTW;

- rapaHTum obecneyeHns BepxoBeHcTBa KoHCTUTYLMN;

- XapakTepucTuka peanbHOro pasfeneHus n cbanaHcmpo-
BAHHOCTW BNacTewn;

- CTeneHb peasnbHOW HE3aBMCUMOCTN CyaebHON BNacTu;

- CTeneHb CpaLLeHUsa NOJINTUYECKNX, IKOHOMNYECKUX N aa-
MUWHNCTPATUBHbIX CUJT;

- cTeneHb 06ecrneyeHns peaslbHOro PaBeHCTBA BCEX Nepes
3aKOHOM,;

- YPOBEHb KOppynumu;

- YPOBEHb TEHEBOWN 9KOHOMWUKMU;

- YPOBEHb NPaBOCO3HAHUA HACEJIEHNS;

- KPUMMHOreHHast 06CTaHOBKa.

XapakTepucTukun AeMoKpaTU4eCcKnx pa3BuTuin:

- YPOBEHb Pa3BUTUA NapiaMmeHTapnu3mMa;

14 Cm. http: //www.freedomhouse.org/
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- CTeneHb OOBepus K n3dbmpaTenbHON CUCTEME;

- YPOBEHb CTAHOBNEHUS NOSIUTUYECKMX NAPTUIA;

- ceobopja npeccel;

- cBoboaa NHTepHeTa;

- cBob6oaa cobpaHuit;

- cBOOOAAa 0OBEANHEHNIA;

- YPOBEHb rPaXaaHCKOW akTUBHOCTU U CTAHOBNEHUS NUHCTU-
TYTOB FpaXxaaHCKkoro oOLLLeCTBa;

- MPO3PaAYHOCTb AEATESIbHOCTU MHCTUTYTOB BNacTy;

- YPOBEHb AEECNOCOBHOCTUN FOCYAaPCTBEHHBLIX AEMOKpPATU-
YECKUX MHCTUTYTOB;

- PennrnosHole cBoboapl;

- CTeneHb 3alUMLLEHHOCTI NPaB HaUMOHaSIbHbIX MEHbLLNHCTB;

- YPOBEHb Nopann3ma;

- YPOBEHb TONEPaHTHOCTY;

- YPOBEHb HEAUCKPMMUHALUN.

CouunanbHO-3KOHOMMYECKUE XapaKTePUCTUKMU:

- cB060OAa SKOHOMMYECKOWN AEATENBHOCTN 1 cBOOOAHAsS KO-
HOMMYecKast KOHKYPEHLMS;

- YPOBEHb 3alUMTbl COOCTBEHHOCTU W NpeanpuHUMaTenbc-
KON OesTeNbHOCTH,

- ypoBeHb 6e3paboTuLibl;

- YPOBEHb MUrpaLN;

- YPOBEHb CTabMNIbHOCTU LIEH (YPOBEHb MHDNALMN);

- CpenHerofoBOW POCT BasIOBOro BHYTPEHHEro NMpoaykra B
pacyeTe Ha OoyLly HaceneHus;

- COOTHOLLUEHME NPOXUTOYHOI0 MUHMMYMA K MUHUMaJIbHOM
3apaboTHoOW nnare;

- COOTHOLLEHWE MEHCUI K cpeaHei 3apaboTHONM Nnarte;

- YPOBEHb COLMasbHOM 3alUMLLEHHOCTN YMCTBEHHOIO TBOP-
4yecKoro Tpyaa;

- [0NS HaceNleHUs1 C A0X04aMM HUXKE CTOUMMOCTU MUHUMASb-
HOM NOTPebuTenbckor Kop3unHbl B pacyeTe Ha 100 Teic. Ha-
ceneHuns;

- COOTHOLUEeHWe roaoBbix AoxonoB 10 npoueHToB cambix 60-
ratbiX K rogoBbIM Aoxoaam ocTasibHbix 90 NPOLLEHTOB Ha-
ceneHuns;

- COOTHOLLUEHVE N guHamuka rogoBbix aoxoaos 10 npoueH-
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TOB caMbIx 6oraTbix 1L, K O104XeTHbIM CpeacTBam, Bbiae-
JIEHHbIM Ha couManbHyO cdepy CTPaHbl 3a rog;

- COOTHOLUEHWE U AMHaMMKa rogoBoKn 3aprnaTbl JOJSIKHOCT-
HbIX NINL, 3aKOHO4ATENbHOWN, UCNOMHUTENIbHOM 1 cyaebHoM
B/IaCTM K OeK/lapMpoOBaHHbIM 0OLLIMM A0X04aM 3a AaHHbIN
rog;

- COOTHOWEHME N JMHaMUKa OeKNapupOBaHHbIX rOO0BbIX
[0X040B NNAEPOB NOJNUTUYECKUX NapTUN K CpegHen 3apa-
60THOI NnaTe B CTPaHe;

- AMHaMuMKa MMYLLECTBA BbICLUMX OOSHKHOCTHbIX ML, U MONN-
TUYECKOWN 3/INTbl CTPaHbl B rofbl 3aHATUS UMW rocygap-
CTBEHHbIX JOJIKHOCTEN.

lMpoBegeHHbIE HaAMK UCCNeNOBaHNS CBUOETENLCTBYIOT, YTO
cpegHnin KOaPPUUMEHT KOHCTUTYLIMOHANIM3Ma B CTpaHax HOBOM
LEMOKPATUN HE TOJIbKO O4YEHb HM30K N KapTMHA NOX0Xa Ha Bbl-
wenpuBeneHHbIN NMPUMeEpP, HO Takxe B nocliegHmne rogbl UMeeT
TEHOEHUMIO yXyAdLleHnsi. ATO CBUAETENbCTBYET Takxke 00 yrnyo6-
JIEHUN NPaBOBbIX, MOJINTUYECKMX N COLMUASIBHO-3KOHOMMNYECKMNX
KPU3UCHbIX SIBJIEHMA M OOJNbLIOM MOTEHUMANe HakoMnjaeHus
B3PbIBOOMNACHOW KPUTUYECKOM MacChbl OTPULATENbHOW coumalb-
HOW 3Heprun.

MpuBegeHHble BbilLle HEKOTOPbLIE MNoKa3aTesnn xapakrepu-
3YIOT TakXe YPOBEHb OJinrapxu3auny BaacTu U KOPPyMnmpo-
BAHHOCTN 9KOHOMWKK. Hawm wmnccnenoBaHusi, B HaCTHOCTM,
CBUOETENbCTBYIOT, YTO, HANPMUMEP, Korga B rogoBbiX 4oXo4ax
BbICLLUMX AOJDKHOCTHBIX NNL, 3aKOHOOaTeIbHOMN, NCNOJIHUTESb-
HOW 1 cynebHo BAacTu cTpaHbl 405 3apaboTHOM NnaTthl Beile
80-90 npoueHTOB, TO yrpo3a cpaweHns NoANTUYECKOro, 9KO-
HOMMYECKOIro N agMUHUCTPATUBHOINO NOTeHLUMana CHmxaeTcs
0O MUHMMYMA, UMEITCH peasibHble npeanochbilkn Ons
0EeNCTBUTENBHOIO pasfeneHns Bnactem n peannsaumm OCHO-
BonoJsiararowmx KOHCTUTYLMOHHbIX NPUHUUNOB. BaxHOo TO, 4TO
B NOAO0OHbIX YCNOBUAX peasibHas MOTMBaALMSA HOCUTENS BNacTu
- adbdekTmBHAA peannsaunsa ero OyHKumm. dTO CBUAETENb-
CTBYET Takxe O 340pOBOM COLMaNIbHOM KiMMaTe 1 Nporpeccu-
PYIOLLNX 3KOHOMMYECKNX OTHOLLUEeHMsX B obuiectBe. OpHako
Korga nnara, nojlydeHHas 3a OCylleCcTBNeHne GyHKUUN HOCKU-
Tens BnacTn, HUXe 50 NPOLEHTOB ero rogoBbIX 4OXOA0B, O4e-
BUOHO, 4TO PYHKUMA CTAHOBUTCSH ObIMOBOM 3aBeCOW OJid OCY-
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LecTBNEHUS AeATeNbHOCTN, o6ecneymnBatoLeli ero OCHOBHOM
noxopn. B HekoTOpbIXx cTpaHax BCTpevyaeTCcs Takas KapTuHa,
KOorga B cucTeme cyaebHo BnacTn 9TOT nokal3aTeslb CocTaB-
ngeT okono 55 npoueHToB, B ucnonHutenbHom - 30-35, a B 3a-
KOHOOATENbHOM - BNOTb A0 2-3 npoueHToB. NMogobHasa kapTu-
Ha - 9T0 nakmycoBas bymara, CBUAETENLCTBYIOLAS O CUCTEM-
HbIX MEeTacTa3ax MU OnacCHbIX UCKAaXEHUSIX OCHOBOMONArarLLLmnx
KOHCTUTYLIMOHHbIX LEHHOCTEN 1 NPUHUMNOB. PakTn4eckn nme-
€M [€efl0 HE C KOHCTUTYLMOHHOW 3KOHOMWKOW, a nogobHas
KapTuHa CBUAETENbCTBYET O HANYUN @HTUKOHCTUTYLLMOHHBIX,
KOPPYMUMOHHbLIX 3KOHOMMUYECKUX OTHOWEHW. B Takon cucre-
Me LOCTOMHCTBO YeJIOBEKA, Ero npasa n ceBoboabl He ABASIOT-
ca onpepensiowmnm daktopom B obuiectBe. Bonsa Bnactn un
BNIACTBYIOLLMX CTAHOBATCH HOPMOM XU3HN. B3anMOOTHOLLEHNS
paboyelr cunbl U paboToaatens NnpnobpeTaloT XxapakTep, CBON-
CTBEHHbIN deopasnbHON cucteme. YMECTHO Mo 3TOMY MoBO4Y
BCNOMHUTL cTaTbio 16 PpaHLy3cKkon geknapaumn npae 4esno-
Beka 1 rpaxaaHunHa ot 26 asrycta 1789 roga: "Jlio6oe oOLwiecT-
BO, rae He o6ecne4yeHO rapaHTUPOBaHUE NpaB YesioBeka u
He YTBEpXAEeHO pa3aeneHue Bnactem, BOBCE He umMmeeT
KoHcTutyumio”.

He cekpeT Takxe, YTO BO MHOIMX HOBbIX HE32aBMCUMbIX FOCY-
JapcTBax NMOBCEMECTHbIE MPOLECChl NPUBaTN3aLmMm CONpPOBOX-
[annCb MHOMOYUCNEHHBIMU MPOSIBAEHUSMU KOPPYMNUMK, 4TO B
JanbHenLWeM NMeNo Takxke Apyrve HeraTBHblIe BOCNPON3BOAA-
wuecs nocneacteus. CnegoBatenbHO, A5 XapakTEPUCTUKK pe-
aNbHOM KapTUHbI KOHCTUTYLMOHHbBIX MCKaXEHUN B 9TUX CTpaHax
BaXXHO paccyuTaTb COOTHOLUEHME AOXOA0B MNOANTUYECKUX Nnae-
POB, AOMKHOCTHbIX MWL, 3aKOHOAATENbHOW, UCMONHUTENBHON 1
cynebHon BnacTten (BMecTe C 4OX04aMK YJIeHOB MX cemMei) 3a
nocnegHune 20 neT K cpegHerogoBOMyY POCTY AOXOOHOW YacTu ro-
CYLAPCTBEHHOIo 60oXeTa. ITO MOXET CNYXUTb Takke CBOe0b-
pa3HbIM NoKa3aTeneM OLLEHKN YPOBHS TEHEBOro cekTopa. o Ha-
LINM OLLeHKaM, Aaxe B TeX CTpaHax, rae ypoBeHb TEHEBOW 3KOHO-
MUK oueHmsaetcs B 40-50 nNpoueHTOB, yKka3aHHOE COOTHOLUEe-
Hue 6onblue B 2,5-3 pa3a. B peanbHOCTU 3TO CBUAETENLCTBYET U
0 60J1ee BLICOKOM YPOBHE TEHEBOIO CEKTOPA B peanmsaumnmn rocy-
[APCTBEHHO-BAACTHbIX MOAHOMOYUIA, N O KOPPYMMMPOBAHHOCTU
CUCTEMBI.
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Jns KOMMAEeKCHOro Hay4yHoro aHanamsa v MHOrogakTopHOMn
OLLEHKM peasibHOro COCTOSIHUS KOHCTUTYLIMOHANM3mMa BaxHO CO-
NMOCTaBJIEHNE BCEX BbILUEOTMEYEHHBIX XapPakTEPUCTUK, a Takxe
onpeaenieHne Ha X OCHoBE 0606LLEHHOIO MHTErPabHOMO Noka-
3arensi. KonnyecteeHHass onpenenieHHoCcTb Nogo6bHOro nokasa-
Tens NO3BOJIUT BbISIBUTb Y3KME MECTA UCKAXKEHUIA KOHCTUTYLMO-
HanM3Ma U OCYLLECTBUTb MPOrpPaMMHO-LIENEBYIO MOUTUKY ANS
nx npeononeHnsats.

006 onacHOCTSX ONUrapxn3aumm rocyaapCTBEHHOW BNacTu n
NPOSIBIEHUIA @HTUKOHCTUTYLIMOHHBIX 3KOHOMUYECKNX OTHOLLEHNIA
eLe B CBOE BpeMsl yOeaUTENbHO U KpaCHOPEUNBO rOBOpMI ApuUc-
TOTENb, NPEACTaBAAA BUAbI ONUrapxmnie;

"lepBbivi BUA onurapxun - korga coOCTBEHHOCTb, HE
canLKoM 60JibLIasl, a yMEPEHHas!, HaxoanTCS B Pykax 60J1bLUNH-
CTBa; COOCTBEHHVIKM B CUJTy 3TOIr0 MMEKOT BO3MOXHOCTb MPUHM-
MaTb yyacTue B rocyaapCTBEHHOM yrpas/ieHuu; a MOCKOJbKY
4YWUCJIO Takux JII0AE BE/IMKO, TO BEPXOBHAs BaCTb HEU3OEXHO
HaxoauTCs B pykax He JIloger, a 3akoHa.

BTtopoii Bug - 4ucso snwoaer, obnagamolmx cob6CTBEH-
HOCTbIO, MEHbLLE Y1Ca JIOAEVI NPy NEPBOM BUAE OJINrapXxuu, HO
camblii pa3amep coOb6CTBEHHOCTU GOJIbLUE; UMEST BOJIbLLYIO CUITY,
9TV COBCTBEHHVIKM MPEAbSIBASIOT U 60JbLIe TPebOoBaHW; NoaTo-
MYy OHU camul 3bUpPatoT U3 YNCA OCTasIbHbIX rPaxaaH Tex, KTO
LOnycKkaeTcsl K yrnpasJ/IeHWNIO; HO BCAEACTBUE TOIro, YTO OHU HE
HacCTOJIbKO eLLe CUJIbHbI, 4TOObI yrpas/isTe 6€3 3aKoHa, OHU yC-
TaHaB/IMBaIOT NOAXOASLUMIA /19 HUX 3aKOH.

TpeTwnii BUL - ec/siv r1oJ10XXeHne cTaHOBUTCS 60siee Harpsi-
JXKEHHbIM B TOM OTHOLLUEHUUN, Y4TO Y1CJ1I0 COBCTBEHHNKOB CTaHO-
BUTCS MEHbLUE, a camasi Co6CTBEHHOCTb - 60JibLLIE, TO roJy4a-
eTcs TPETUV BUL O/INrapxuu - BCe 4OIKHOCTY COCpeaoTaqYnBa-
I0TCS B pykax COOCTBEHHWKOB, MPUYeM 3aKOH [OBEJIEBAET,
4TOObI [10C/1IE MX CMEPTU CbIHOBbSI HacJsienoBaiv MM B LOJIXK-
HOCTSIX.

YetBepTsiii BUA - Koraa xe cobCTBEHHOCTb UX pa3pacraeTt-

15 06 aTtoMm cM. ApyTioHsH .. KOHCTUTYLMOHANIN3M: YPOKU, BbI30BbI,
rapaHTumn. - Knes: "Jloroc”, 2011. - C. 99-100.

16 Cm. ApuctoTtesb. Atuka. MNonutuka. Putopuka. NMoatuka. Kateropuw.
- MH.: Jlutepatypa, 1998. - C. 561 (B pasgene "MMonntmnka”, kHura
yeTBEpTasn).
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Cs1 /10 OrPOMHbIX Pa3MepoB U OHU rpuobpeTarT cebe maccy CcTo-
POHHUKOB, TO MOJy4aeTcsl ANHAcTus, 6am3kasi K MOHapxuu, u
TorAa B/1acTUTEJIIMU CTAHOBSTCS JIIOAU, & He 3aKOH".

Yepes TbicayeneTnd BO MHOIMX CTpaHax HOBOW AeMOoKpaTun
3TV NPOLECCHI NOBTOPAOTCA NOA, NPUKPbITUEM JIO3YHIOB yCTa-
HOBIEHUS KOHCTUTYLIMOHANN3Ma N KOHCTUTYLUVUOHHOM 3KOHOMMW-
k. OgHaKo B HEKOTOPbIX CTPaHax BEPXOBHAsi BNACTb YXe Haxo-
onTca "He B pykax 3akoHa", a nogei. Bnactn pobueatotca nnm
BNACTUTENAMN CTAHOBATCH JIMYHOCTU, B pyKax KOTOPbIX COCPeno-
Ta4ymBaeTCqd OCHOBHAas 3KOHOMUYECKas, NoanTUYeckas U agmu-
HUCTPaTMBHAsA cuna, a KOHCTUTYUUSA UM HYXHa NnLlb Ans BAacT-
BoBaHusl. OBLLECTBEHHAs OMNacHOCTb NMOAOOHON CUTyauMn 3ak-
NoYyaeTcs B TOM, YTO, BO-MeEPBbIX, A9 Takoro cpallmBaHusa uc-
Nnosb3yeTcs NMoTeHuMan AEMOKPATUYECKMX NePEMEH B OOLLECT-
Be. A BO-BTOPbIX, NOAOOHLI MPOLECC MPOUCXOOUT NPU HANUYNN
KoHCTUTYUMK, B KOTOPOW MPOBO3rnalleHbl NPUBEPXKEHHOCTb K
JeMoKpaTnum, BepXOBEHCTBY MNpasa, HapoOOoBIacTUIO U OPYrUM
dyHAaAMEHTANbHbBIM LLEHHOCTAM, KOTOPbIE MPU UCKAXEHUN NPUH-
umMna pasnefieHns BnacTterm U yCTaHOB/IEHUM TaK Ha3blBaeMol
"KoprnopaTuBHOM aemMokpatumn”17 B NOMIHOM Mepe AerpagupyioT-
Cs1 B peasibHOM XU3HW.

HeponyweHne nogobHOro cpalleHns nerye, YeEM ero npeo-
poneHuve. MNocnegHee TpebyeT OrPOMHbLIX YCWUINA, BPEMEHN Y
CUCTEMHOWN pecTaBpauun OerpagupoBaHHbIX peanui. [na He-
JonyweHns nogobHoM cuTyaummn rnaBHas 3ajada YCrnewHoro
OCYLLIeCTB/IEHUS1 0OLLLECTBEHHOI TpaHchopMaumn - 9To Nocne-
[0BaTeNIbHOCTb B KOHCTUTYLMOHANM3auum 06LeCTBEHHbLIX OTHO-
WeHUn C npeoponeHnemMm KoHdaunkra mexay KoHcTuTtyumen,
NnpasoBON CUCTEMOM N NPABONPUMEHUTENILHOMN NPaKTUKON B Lie-
oM. TOSIbKO 3TUM NYTEM MOXHO 06ecneynTb HeoOXxoaMMyto Ae-
€CNOoCOBHOCTb CUCTEMbI pasfeneHnss u cbanaHCUpPOBaAHHOCTU
B/flaCTEN, rapaHTUPOBaThL XeNaeMble YCTOMYNBOCTb N ANHAMUIM
0OLLECTBEHHOIO Pa3BUTUS, AOCTUYb KOHCTUTYLMOHHOCTU 3KO-
HOMMKW.

17 CMm. ApyTioHsiH .. Yrpo3sbl KOpriopaTtuBHoW aemokpartiu// Mexay-
HapoAaHbI BeCTHUK "KoHcTuTyumoHHoe npasocyame”. 2006. N3, c.
38-46.
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G. Harutyunyan
PhD in Law, Professor

Constitutional economics
or anti-constitutionalism (corruption)
of economy?

Summary

Analyzing the notion “constitutional economics”, the author
emphasizes the presented approaches for revealing the essence
and subject of study of the constitutional economics which are of
great importance and are necessary for carrying out scientifically
grounded and lawful economical politics.

For revealing the axiological character of the constitutional
economics it is necessary to derive from the holistic system
nature of the manifestation of the constitutionalism in the soci-
ety; reveal regularity of interaction of the social-economic fac-
tors and constitutional reality in the country. The author consid-
ers significant revealing of conditionality of the economic rela-
tions and constitutional positions not on the level of the constitu-
tional decisions but in the real life, revealing the character of the
constitutionality of the economics itself. It is emphasized that the
constitutionalism of the objective economical relations reveals
the nature of the axiological orientation of the economy, essence
of the legal trend of economical policy level of political-econom-
ical validity of the activity of the institutes of power. This, in its
turn, means that the necessity of scientific analysis of regularity
inter-related economic relations and constitutionalism in the
society is highlighted.

The system of the main categories of the right, parallel with
the social cultural evolution, obtains with the new image and
nature. In the given system the notion “constitutionalism” as
common legal principle of the real social behavior of the soci-
ety becomes of significant importance. This notion is insepara-
bly connected with constitutionality of the public relations as
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well as economical and new manifestation of the constitutional
culture.

From the perspective of the constitutionality of economic
relations, the author points out the initial approaches which
demand constitutional guarantees.

On certain examples it is shown that for the assessment of
the constitutionalism of the economics the diagnosis of the real
condition of the constitutionalism by the parameters offered by
the author is needed.

The provided analysis states about the presence of the anti-
constitutional or corruptive economics in a number of countries of
the new democracy.
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3rd Congress of the World Conference
on Constitutional Justice

Congratulatory Message

Ban Ki-moon
Secretary-General of the United Nations

Your Excellency President Park Geun-hye of the Republic of
Korea,

Honorable Park Han-chul, President of the Constitutional
Court of Korea,

Honorable Gianni Buquicchio, President of the Venice
Commission of the Council of Europe,

Honorable Gagik Harutyunyan, President of the Bureau of the
World Conference on Constitutional Justice,

Excellencies,

Ladies and gentlemen,

| congratulate the Constitutional Court of Korea for organiz-
ing this Congress.

Constitutions are a compact between the people and the
state. They create the basis for inclusive societies guided by the
rule of law. They provide the means of securing property rights,
and improving the equitable use of a country's resources. A
strong constitutional framework sets constraints on the use of
force, and serves as a check against the abuse of power.

Constitutional courts play a vitally important role in safe-
guarding this foundation. They protect rights and deliver justice.
They ensure that public institutions are accountable to the peo-
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ple. They are central in implementing and reviewing laws that
enhance peace and democracy.

Constitutional reform in the aftermath of violent conflict can
have a profound impact in addressing root causes and providing
peaceful channels for the resolution of disputes.

As the international community shapes a post 2015 develop-
ment agenda, and the new sets of sustainable development
goals, great attention to the rule of law, institutions, and justice
will be crucial if we are to succeed in building lives of dignity for
all.

Thank you for your commitment to strengthening the role of
constitutional courts and helping the United Nations advance its
global mission of peace, development, and human rights.

Please accept my best wishes for a successful conference.
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Reports

Session |
Challenges of Social Integration
in a Globalised World

Mourad Medelci
President of the Constitutional Council of Algeria

Presidents,
Judges,
Professors,
Dear friends,

I should like to begin by thanking you very warmly for taking
the time to reply to the questionnaire.

The points covered by the questionnaire were social integra-
tion in a globalised world and the role of constitutional courts and
equivalent bodies in this connection.

Reading the replies to the questionnaire was most interest-
ing; the analyses and information provided were very detailed.
This makes my task of summarising them all the trickier, so | ask
you to bear with me.

This report concerns the first part of the questionnaire, to
which around 40 constitutional courts replied. It can be seen
straightaway that different approaches have been taken for deal-
ing with the concept of 'social integration’. In addition to the ques-
tions posed (asylum law, taxation law and social security), several
courts extended the range of the questionnaire submitted.

Some preliminary remarks need to be made to give the
proper perspective for obtaining a clear overview of the points
made in the national reports:

Political systems are making substantial advances by
enshrining in constitutions, as they are reformed and amended,
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principles and standards which ensure greater social protection
and safeguards for human rights and fundamental freedoms,
thereby establishing a legal environment conducive to social inte-
gration. At the same time, some constitutional councils have
been transformed into constitutional courts, giving individuals
direct or indirect access for protecting their rights.

The various constitutional courts, whose competence
regarding constitutionality is generally geared towards abstract
law, are now opening up more towards appeals by individuals,
especially insofar as some are adopting the procedure of priority
preliminary rulings on constitutionality.

These advances are dictated by the new standards of consti-
tutional states, in which constitutional courts are no longer
arbiters between authorities. They now receive complaints from
individuals, either directly or indirectly. This gives them a pio-
neering role in the area of social integration.

In a globalised world economy where there is a trend towards
standardisation of all facets of modern life, there is a clear desire
on the part of political organisations for uniform approaches to
certain areas. This trend means that modern states are actively
addressing social issues and national solidarity, which are regard-
ed as essential levers for giving practical meaning to the equality
of citizens guaranteed by abstract law. Social integration aims at
stable and fair societies which provide security and well-being for
all.

The natural flows of migrants leaving the poorest regions or
fleeing other countries affected by armed conflicts in search of a
better life have become a worrying trend. These migrants often
end up living illegally in countries which are gradually closing their
borders and tightening up their legislation on international migra-
tion for security and other reasons.

These two categories of people (the poorest and migrants)
are both entitled to protection; the former are covered by their
own countries' constitutional provisions and the safeguards they
provide and, additionally, by the principles of international human
rights law.

In contrast, it is usually only the fundamental principles of
human rights which are available as legal mechanisms for pro-
tecting the dignity of migrants whose immigration status is illegal.

29
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Social integration operates differently for the two categories of
people.

1-1 The difficulties most often quoted in terms of social inte-
gration are linked to the economic and financial crisis, the reces-
sion and inadequate government revenues, which have an imme-
diate impact on the public policies and welfare programmes
aimed at social integration and cohesion. The impact of this cri-
sis is more severe regarding the measures for the reception of
foreigners, with asylum law being cited most frequently as an
example.

1-1-1 Social integration undermined by the economic crisis

Most of the cases presented as examples involve social
security, medical assistance and care, retirement pensions,
unemployment benefit and the various forms of assistance pro-
vided for the poorest members of society.

In these circumstances, the constitutional courts acknowl-
edge the fact that governments cannot spend money which they
do not have and can therefore restrict the implementation of their
own commitments towards society and individuals. For instance,
they can reduce pensions and other welfare benefits on the one
hand while increasing taxes on the other.

The vital precondition is for the various measures to be
aimed at ensuring a fair and equitable social security sys-
tem in line with the principles of the rule of law. It is fre-
quently stated that constitutional states must guarantee a mini-
mum level of income as a fundamental human right that ensures
human dignity.

Some reports note that budget cuts have affected the social
rights of foreigners lawfully resident in countries more severely
than those of nationals and acknowledge that rights traditionally
available have been denied. The right to family reunification is
given as one example.

1-1-2 Reception of foreigners and asylum law

There are many difficulties as regards asylum seekers and
illegal immigrants; they involve appeal procedures and legal aid.
These difficulties are further complicated by the fact that inter-
national standards are not applied directly. lllegal immigrants
sometimes make themselves "undocumented” to prevent their
countries of origin being identified so that they cannot be sent
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back. This additional complication raises the problem of the rel-
evant jurisdiction for these cases, as well as the difficulty in
determining the law applicable to cases involving illegal
migrants.

Situations of this kind of pose that many legal problems and
complicate both administrative and judicial procedures. Some
constitutional courts indicate that the principles of the rule of law
have not always been complied with in respect of foreigners.

The reception of foreigners in hardship in general and of asy-
lum seekers in particular is based on humanitarian considerations
and concerns of solidarity. On the basis of these fundamental
principles, some other constitutional courts stand out as good
examples, in particular the Swiss Constitutional Court, with for-
malised case-law which provides that persons in need and
unable to provide for themselves have the right to assis-
tance and care, and to the financial means required for a
decent standard of living.

1-2 It should be noted that the second question concern-
ing the transformation into legal issues of this first theme did
not trigger many reactions. Part of the reason may lie in the fact
that not all legal systems make a distinction between sociopoliti-
cal conflicts and purely legal matters.

The reports which did answer this question state that the
range of social rights enshrined in their countries’ constitutions
is more than broad enough to deal with social conflicts. As far
as they are concerned, insofar as states are responsible for
meeting the needs of society, the fundamental principles of
social justice, equality and solidarity inter alia provide a legal
basis for resolving social conflicts and it is not therefore nec-
essary for sociopolitical issues to be transformed into
legal issues.

The constitutional courts in countries which describe them-
selves as "welfare states” maintain that all disputes regarding
social justice and respect for human rights have a legal aspect.
All social conflicts relating to fundamental rights, in particu-
lar social justice, equality and non-discrimination, are
therefore subject to the jurisdiction of the courts.

It should also be noted that any problems of social integration
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which are directly related to fundamental freedoms and the prin-
ciples of equality are ipso facto legal matters.

However, while some of the relevant cases fall within the juris-
diction of constitutional courts, others are dealt with by other
courts, depending on how the legal systems in the countries con-
cerned are organised.

1-3- Anincrease in cases directly or indirectly related to
social integration is mentioned in several reports, including, for
instance, by Germany, France and South Korea, the host country
of this important meeting. This is largely put down to the impact
of the global economic and financial crisis. It is also sometimes
the result of constitutional reforms, in particular the introduction
of appeals by individuals. The combined effect of the two causes
is evident in certain national reports.

The constitutional courts which have recorded an upward
trend indicate that it is the result of the economic and financial cri-
sis and the ensuing budget cuts, which have had an impact on
social integration policies. The other collateral impact of the
multifaceted global crisis involves an increase in the number of
cases concerning asylum applications in particular and
migration in general. Some courts also add another factor in
this upward trend, which relates to changes in society. This is
because appeals for constitutional reviews of recent legislation
aimed at satisfying new forms of human emancipation are now
being made to these courts. This applies in particular to cases
involving partnerships between people of the same sex and,
more broadly, gender equality. Several courts, in particular
those of Italy and Russia, referred to this trend.

1-3-1 The examples which come up most frequently in terms
of social integration involve social assistance, social security,
medical assistance, retirement pensions and child benefits. As
noted above, the relevant cases are usually related to the global
economic crisis, but sometimes transition economies are
involved. The appeals usually concern failure to respect the prin-
ciples of equality in the distribution or redistribution of national
wealth, either in the form of various types of social assistance or
in the form of contributions to national budgetary efforts through
taxation and other levies.
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1-3-2 Cases brought before constitutional courts by foreign-
ers or in connection with their situation generate the most difficul-
ties. They concern the social rights of foreign workers, the rights
of asylum seekers and illegal immigration in general.

It should also be underlined that the rights to work, educa-
tion, health, security and social assistance are usually areas of
overlap between cases brought by nationals and those brought by
foreigners.

The number of cases brought by foreign nationals has
increased significantly in the areas of asylum law, nationality law,
family reunification, individual liberty and equality, non-discrimi-
nation and the right to human dignity.

It is quite clear that social integration encounters the greatest
difficulties in this category of cases, in particular in terms of asylum
and cases involving illegal immigration. These are very complex
cases which cause difficulties not only for the authorities of
the host countries but also for transit countries and coun-
tries of origin; at the same time, it should be underlined that they
concern a real human tragedy and very painful situations for thou-
sands of families, if not entire communities.

Although illegal immigration is not a new trend, it has expand-
ed significantly in recent years, in particular because of econom-
ic globalisation and the development of means of communication,
and new challenges and threats which have followed.

As well as direct consequences in security and economic
terms, illegal immigration also has psychological and social
effects. There has been a significant rise in xenophobia in many
parts of the world, especially in developed countries which are
facing a growing influx of migrants.

The problem of illegal immigration is a worrying concern
today; thousands of illegal immigrants live and work in inhuman
and degrading conditions of great vulnerability and without any
protection in transit and destination countries.

It is worthwhile noting certain international commitments in
this area, in particular the 1990 UN Convention on the Protection of
the Rights of All Migrant Workers and Members of their Families,
Part Il of which covers the rights of migrant workers and members
of their families (applicable to all migrant workers, including illegal
migrants), and the UN Convention against Transnational
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Organised Crime of 15 November 2000, known as the Palermo
Convention, which is the first criminal law instrument for combat-
ing transnational organised crime. It has two protocols concerning
transnational crimes relating to international migration.

The first protocol concerns trafficking persons, especially
women and children. It lays down strict measures for combating
trafficking in human beings and protecting them against slavery,
sexual exploitation and illegal employment.

The second protocol concerns the smuggling of migrants by
land, sea and air, and its purpose is to prevent and combat the
smuggling of migrants and to promote co-operation between the
States Parties, while protecting the rights of migrants who are vic-
tims of smuggling.

Certain other texts provide procedural safeguards of essen-
tially three kinds: the right to a fair hearing, the right to an effec-
tive remedy and safeguards concerning expulsion (Protocols
Nos. 4 and 7 to the European Convention on Human Rights).

The main basic safeguards include the right to lead a normal
family life, the prohibition of inhuman or degrading treatment and
the right to freedom and security.

The 1981 African Charter on Human and Peoples’ Rights is
also an international instrument which was regional in origin but
reasserts some universal standards, providing for freedom of
movement and the right to seek and receive asylum abroad
in the event of persecution, in keeping with national and
international rules.

1-3-3 The other upward trend, which concerns a new cate-
gory of cases brought before constitutional courts in direct rela-
tion to social integration, is the result of new legislation that has
been passed and where there are difficulties concerning its scope
of application. This new trend involves appeals connected with
homosexuality, which is widely rejected if not banned in cer-
tain societies, whereas other societies adopt very open
approaches to the concept of individual freedoms and have
accepted various types of union between persons of the
same sex, up to and including marriage. In countries where
this is the case, the applicants are seeking full alignment with tra-
ditional marriage as regards the rights relating to marriage, in par-
ticular medically assisted procreation, the right to adopt, tax ben-
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efits and child benefits. The applications are always based on a
broad interpretation of fundamental freedoms and the principles
of equality. Pensioners’ right to work, quoted by the Armenian
Court, is a further example.

Ladies and gentlemen,

As we begin our discussions and take them forward, we must
bear in mind one vital parameter, namely the fact that our institu-
tions are an integral part of national systems and operate within
the area provided for in the relevant constitutions.

The main difficulty in summarising the reports was to find
areas of convergence between institutions grouped together
under the generic heading of constitutional courts. In practice,
they are either constitutional councils, the main task of which is
to review constitutionality, which gives them the role of arbiters
between authorities, sometimes with some possibility of refer-
rals or appeals by the opposition and, more infrequently, indi-
viduals, or constitutional courts, which are sometimes con-
fused with the judicial authorities. However, the difference
between the two categories is not entirely clear; there are
cases of constitutional councils which are like courts and of
constitutional courts which are like constitutional councils on
account of their membership, method of operation and referral
procedures.

This lack of uniformity is merely a consequence of the sover-
eign political choices made by individual countries. Although it
does not appear anywhere in the national reports, it is neverthe-
less on the basis of the principle of sovereignty that the national
systems base their resistance to the universal application of cer-
tain standards. This resistance is often justified on the ground of
certain national characteristics and historic and sociocultural rea-
sons specific to each country.

The area with most specific national characteristics concerns
the place occupied by individuals in society; the social status of
individuals is consolidated through various domestic legal texts
and international standards are applied only if they do not run
counter to specific national characteristics. This explains why
certain international conventions that are clearly related to social
integration are quite often not ratified by major powers - a partic-
ular example here being the International Covenant on Economic,
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Social and Cultural Rights, which is mentioned only very rarely in
the national reports.

Sovereignty and the protection of specific national character-
istics are reflected indirectly in the replies given in relation to the
integration of international standards, their application and their
effect in the event of conflict with national standards.

The universal application of the standards relating to social
integration needs a greater degree of consensus to address the
new challenges posed by globalisation and economic standardis-
ation, in particular in terms of specific national characteristics,
solidarity, the protection of the poorest groups in the context
of global solidarity and the rights of displaced persons.
These conditions are likely to open up new opportunities for con-
stitutional institutions in their search for new possibilities for pro-
tecting and strengthening social integration.

Ladies and gentlemen,

These introductory comments to our discussions clearly con-
firm that the organisers’ choice of topic was very wise.

The challenges of social integration demand responses from
public institutions in general and constitutional courts in particu-
lar; the latter are becoming increasingly involved in consolidation
processes aimed at moving forward the legal and organisational
environment and making it more exacting so that society is ulti-
mately offered greater safeguards.

Globalisation, in turn, presents us with an encouraging dual
reality and that many challenges and goals to be addressed, stem-
ming from the mobility of individuals on the one hand and access
to ever broader and more open jurisprudence on the other.

Efforts still nevertheless have to be made to assimilate the
progress achieved and overcome the difficulties which emerge
clearly from the national contributions that will form the
basis of our discussions.
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Valery Zorkin

President of the Constitutional Court
of the Russian Federation

Dear colleagues! Ladies and gentlemen!

The difficulty of all-human integration, which we are dis-
cussing today, is connected inseparably with the growth of global
challenges and threats. Split of the world community to winning
countries, which gain all the profit from the process of globalisa-
tion and, using words of Jurgen Habermas, "defeated countries”,
becomes one of the main factors of disintegration of the all-world
human society.

Nowadays the main advantages of global interaction belong
to the most economically powerful states, transnational monopo-
lies, and even some family clans. Common global social space
turns more and more to the arena of struggle of egoistic interests,
which sometimes have a criminal nature. | mean the situations
when transnational criminal groups, interfering in legal business,
begin to influence the global economy.

It leads to marginalisation and deprivation of people in many
(primarily developing) countries of decent life, to the growth of a
number of "unwanted people” who become a target for extrem-
ists' ideas and practices. This tendency leads to the reaction
which is expressed in revival of various local identities (in the first
place - confessional and ethnical ones), which quite often oppose
to the rest of the world.

From a legal perspective distribution of the world economy
income in accordance with the principle of accumulated advan-
tages leads to the substantial limitation of the majority's right to
development. And that is why it is a step aside from fairness.

In this regard the following questions arise:

- Why does law, which because of its universal significance is
the most effective instrument of social integration, obviously cannot
cope with this function in the frameworks of the global social space?
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- What needs to be done for improvement of effectiveness of
the integrative function of law?

The necessity of solving of two general problems arises from
the above mentioned questions. The first problem is improve-
ment of the legal doctrine following the goal of better under-
standing of the place of law in the modern world. The second
problem is development of democratic routes of supranational
law-making.

Concerning the first problem | would like to clarify and at
the same time to stress my point in the following way: Does the
liberal-individualistic point of view on human rights, which is
predominant today, really correspond to the tasks of social
integration of all the mankind?

Giving the response to this concern from a perspective of
human rights, being understood as a quintessence of reasonable
foundations of people's community, | believe, one shall address
the ideas of distinguished philosopher Immanuel Kant. And one
shall agree that the nature, which created a human as a rational
being, was intending to develop these rational prerequisites not in
a human being per se, but in the all humankind, leading it to
reaching a "perfect civilian community of all the mankind” based
on law.

Kant wrote that if to try to discover the aim of the nature in
meaningless human routine, where a lot of things are made of
"childish anger and passion to destroy”, one will recognise that
potential of a person as a reasonable being is "realised in full not
in an individual but in a genus”. It is not a sole human being
regardless of his or her abilities, could be called a crown of
nature, but all the mankind with regard to its unrealised yet poten-
tial.

From this perspective the law, being the most complete
reflection of rational foundations of social rules, has to promote
preservation and development of all the mankind and, at the min-
imum, not to undermine foundations of its preservation and
development. Meanwhile, the real life shows that liberal-individu-
alistic interpretation of human rights often contradicts to this
imperative. One can see it in different spheres of human life - from
egocentric behaviour of economic monopolies grabbing the main
Planet’s life-supporting resources, to aggressive struggle of sex-
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ual minorities to equality of opportunities of their self-realisation,
including such controversial issues as upbringing of adopted chil-
dren.

These facts which seem to be very different one from anoth-
er have a common route - individualistic ideology, which current-
ly defines the dominant approach towards understanding of the
core meaning and content of human rights. From a perspective of
this approach a person regards the world not as an environment
which has inner connections and ties with this person, which is a
precondition for continuation and rise of the mankind, but rather
as a sum of external means which he or she can use for a person-
al well-being and success.

| believe that rejection from this strain influence of this inter-
pretation of liberalism would contribute a lot to strengthening of
the role of law in securing social integration.

I have to stress: | am challenging neither the ideology of lib-
eralism nor the principle of liberal understanding of law according
to which a human being is free in his or her actions unless this
freedom violates freedom of others. My point is that the concept
of "freedom of others™ should be interpreted in the context of the
mankind as a whole, since freedom of each and every person is
possible only when free development of all the mankind is pre-
served.

The second problem which | have addressed is develop-
ment of democratic routes of supranational law-making.

We see that while proneness of conflict of the modern world
is complicating, the need for legal regulation of international rela-
tions is increasing. | am sure that a conceptual foundation for
securing of this social request can be found in an emerging con-
cept of the global constitutionalism.

I have to mention in advance that | understand the concern of
those who regard formation of global constitutionalism as a threat
of losing national ability to determine foundations of their nation-
al and social regimes within their domestic constitutional frame-
works independently. Difficulties and dangers connected with the
democratic deficit of law-making within the supranational and,
moreover, global level - are understandable.

But from the other hand, for me it is not less obvious that
without a transfer of some state functions to the level of interna-
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tional structures in accordance with the idea of united nations -
that is the idea of united sovereignties (provided that they are
united on the ground of equality) - it is impossible to deal with
numerous challenges of globalisation. Including such dangerous
trends as privatisation of global public space by several states
which adhere to the concept of global leadership as well as by
transnational financial economic groups which create internation-
al networks of global influence which function in accordance with
their own rules.

By this moment theoretical formation of the doctrine of glob-
al constitutionalism is only being developed. That is why | would
address just some conceptual frameworks of this idea originated
from the Kant's project of "eternal peace”.

According to Kant this peace is possible only within the
frameworks of a universal federation of sovereign equal republics.
| believe that all the characteristics of this cosmopolitan union of
states, which were listed by Kant (these are: sovereignty, equal-
ity, and republican form of government) have the principal
importance and nowadays, taking into account some additional
content, they still are of an actual significance.

| strongly disagree with those who claim that departure from
the principle of national-state sovereignty is the only way to
secure safety and human rights in globalising world.

All of us understand that the modern meaning of sovereignty
is not just a maxim of Jean Bodin who said that: "Sovereignty is an
absolute and permanent state power over its nationals and citi-
zens" - the maxim which lies in the basis of the Westphalian inter-
national system. However, taking into account that this power is
not an absolute anymore, it means that the world moves from the
ancient lawless sovereignty which was understood as the right of
the strong to abuse - to modern legal construction of sovereignty
as lawful organisation of power.

Herewith it does not mean that | am talking about dying away
or destruction of sovereignty of states, but | rather mean voluntary
association of sovereignties of different states, seeking to provide
more effective guarantees of human rights.

The world system which corresponds to all the requirement of
safety, which is able to oppose all challenges and threats of glob-
alisation, can be built only by sovereign states which united their
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powers and sovereignties on the grounds of voluntary participa-
tion and equality. And this is the only possible way for global inte-
gration of all the mankind.

Special difficulties within the context of the problem of corre-
lation between principles of global constitutionalism and national-
state sovereignty are concerns about human rights protection. |
assume that for many of us substantial weaknesses of the
"responsibility to protect” doctrine which replaced the failed doc-
trine of "humanitarian intervention”, are obvious.

The approach towards the state sovereignty not as a privilege
but as a responsibility is undoubted. This approach includes the
obligation of states to provide guarantees of rights of its citizens
as well as the right of the international community to control
implementation of this obligation. However, the devil is in details.
And details of this concept are not well-elaborated. It opens a
room for abuses of "global leaders”. The consequences we may
see on the examples of Iraq, Libya, and Syria.

| believe that some clarifications of the main United Nations
documents would be an important step on the way of improve-
ment of the international law system. These clarifications could
define legal borders and hierarchy of such fundamental cate-
gories as the state sovereignty, human rights, obligation of states
to protect human rights, responsibility of all the world community
for maintenance of human rights all over the world etc. Only on
the ground of legally confirmed consensus of the world commu-
nity it is possible to restore trust to international and supranation-
al legal and political institutions. The other way round, extension
of current legal uncertainty could lead to collapse of international
law and return to the archaic right of the strong.

In my opinion on this stage we shall agree that a theoretical
model of global constitutionalism can be constructed as a multi-
level system, where an inner republican constitution is comple-
mented with international public law which regulate relationships
between states, and with the global layer of human rights. Within
the mainstream of this theoretical construction we can search for
solutions of problems arising on the way of global constitutional-
ism as an institutional foundation of the all mankind integration.

An important step on this way would be consequent forma-
tion and development of regional systems of human rights pro-
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tection, based on corresponding conventions, and secured with
mechanisms of court law-enforcement. When the Asian
Convention on Human Rights will be enforced (and it will hardly be
just a copycat of the European Convention) we will be able not just
in theory but also in practice estimate intersection points between
the European understanding of law and the Asian one, which in
future would lead to creation (or natural formation) of the univer-
sal understanding of law. And there are all grounds to believe that
as a result we would be able to harmonise the liberal-individualis-
tic understanding of law from the position of strengthening of its
solidarity foundations.
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Session I
International Standards for Social Integration

Park Han-Chul
President of the Constitutional Court of Korea

It is my great pleasure to deliver this keynote address at the
second session of the 3rd Congress in Seoul.

In the first session, we addressed the sub-topic of
"Challenges of social integration in a globalised world" and
looked into the specific cases of each country.

Globalization brings more openness, diversity and wealth to
the world, thus promoting human rights. However, free flow of peo-
ple, products, information triggered by globalization also generates
new social conflicts; it may also bring about a fragmented society
by aggravating already existing conflicts, such as the gap between
the rich and the poor. We have learned in the earlier session that
diverse social conflicts present us with equally diverse tasks in our
efforts to overcome such conflicts and achieve integration.

Building on our discussion from the first session, we will now
delve into the second sub-topic of "International standards for
social integration.” We will explore the possibilities of implement-
ing common international standards aimed at achieving social
integration. We previously collected information about the current
practice of individual countries, based on the 55 countries’
responses to our questionnaires. The questions were about i)
international influences on the Constitution regarding social inte-
gration issues, ii) specific provisions with an international source
of social integration, iii) direct application of international instru-
ments in social integration issues, iv) implicit or express reference
to international instruments, and v) conflict between national and
international standards
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1. The need for international standards for social

integration and our current status

We need some sort of international standard to resolve social
conflicts in areas that influence international relations, including
foreigners’ human rights issues, social treatment of political and
economic refugees, and acts of environmental destruction.

International standard can also be important in common
issues faced by the whole world, such as economic polarization,
as it can serve as a major reference, regardless of binding force,
in comparative studies that incorporate political, economic cir-
cumstances of each country and function as the backbone of
minimum protection of human rights.

Social conflicts in an individual country arise, in many cases,
from discriminatory elements among members of society
regarding race, religion, region, and social and economic status.
We have seen extreme outbursts when such conflicts are politi-
cally abused. Human rights issue in an individual country is not
just a domestic problem but can be a huge threat to peace in the
region.

In order to solve these social conflicts and to achieve social
integration, it is vital that every member of society is not left iso-
lated but respected as an equally valuable human being. This in
essence is the protection of human rights. It is the important role
all of you here carry on your shoulders.

There are many international standards regarding human
rights protection for social integration.

What is important is the relationship between many interna-
tional standards and domestic law. | will go over the specific cases
of the countries based on written answers.

2. Incorporation of international standards into
domestic law

The constitutions of modern countries provide how interna-
tional law should be dealt with, and many countries join conven-
tions or agreements known as international human rights law.
However, the standards of such international human rights law
hold different status under different constitutions, and the possi-
bility of the standards being cited in domestic judicial norms differ
from one country to another. Therefore, it is important to see
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which international human rights norms are adopted by national
constitutional courts.

In most countries, constitutional courts refer to international
standards on protecting human rights in reviewing whether their
domestic laws conform to the Constitution. Many countries, such
as the Constitutional Court of Uzbekistan, the Constitutional
Council of Burkina Faso, and the Constitutional Council of
Algeria, implicitly take account of or expressly refer to interna-
tional standards in their constitutional adjudication. The
Constitutional Court of Belarus takes into account universally
recognized principles and rules of international law and ratified
international treaties.

More specifically, the courts of the Netherlands do not have
the jurisdiction to review the constitutionality of laws, but they do
have the authority to review whether provisions of domestic law
violate the self-executing clauses of international treaties (includ-
ing EU laws) that act as a de facto constitution. This can be seen
as a system that reviews whether provisions of domestic law are
consistent with international law. The Constitutional Court of Italy
calls the European Convention on Human Rights and the case
laws of the European Court of Human Rights as norme interposte
(intermediate law), and applies them in constitutional cases.

Meanwhile, there are also countries like Armenia where they
implement constitutional control prior to the ratification of inter-
national treaties or agreements. This is to ensure that the duties
under international agreements are consistent with the
Constitution.

In Finland, when interpretation of its constitution is clear
enough, it is not necessary to seek international standards for
support. But when it is not the case, international standards such
as the practices of the European Court of Human Rights serve as
an important factor in the interpretation. According to the
Constitutional Court of Portugal, international standards can con-
tribute to expanding the scope of the rights enshrined in the
Constitution, and the Universal Declaration of Human Rights can
be applied to interpret the constitutional concepts. The
Constitutional Council of Cote d'lvoire is obliged to apply the rati-
fied international standards related to social integration at the
national level.
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The Korean Constitutional Court often explicitly mentions
international law in a decision where a complainant makes an
argument based upon it. In the case of the Ministry of Labor's
established rule limiting labor rights of foreign workers, the Court
referred to Article 5 of the Labor Standards Act and Article 4 of the
UN ICESCR (International Covenant on Economic, Social and
Cultural Rights). However, international law is not the only deter-
mining factor in constitutional review; rather, it is referred to as a
norm to be respected in the course of judgment.

3. Conflicts between the national constitutional law

and international standards

We have seen that most countries, by employing both their
unique standards and rational interpretations, have embraced
international standards in accordance with domestic circum-
stances. In some instances international standards have constitu-
tional effects or are directly applied as a criterion; in others they
are employed to confirm and construe the substance of a nation-
al constitution or basic right. International standards have influ-
ence in the review of constitutional cases in various ways.

Individual courts, naturally, may encounter conflicts between
the standards applicable on the national and on the international
level, as seen below.

In Armenia, the national law on social security cards was
declared not in conformity with the UN Convention on the Rights
of the Child. In Estonia, in case of conflict between legislation and
international treaties, the domestic law was not applied.

In Germany, cases involving freedom of speech, right to pri-
vate life, and incarceration policies have dealt with the standards
of the European Convention on Human Rights. The Constitutional
Court of Portugal decided on the constitutional conformity of
international standards regarding same-sex civil marriage. The
Russian Constitutional Court referred to the ILO Convention when
ruling on the right to nursing leave for female military servicemen.

Tajikistan encountered contradictions, which were resolved
in favor of international standards recognized by the Republic of
Tajikistan. The Constitutional Court of Uganda made explicit ref-
erence to international human rights law in upholding the death
penalty. In Ukraine, trade union law was declared unconstitution-

3-11 KoHrpecc BcemMunpHo KOHPEPEHLMM MO KOHCTUTYLMOHHOMY MPaBoCyamio

al as the requirements of UN ICESCR (International Covenant on
Economic, Social and Cultural Rights) and ILO were not given
proper reflection in its provisions.

The Council of State of the Netherlands tries to avoid con-
flicts between international standards and national law by inter-
preting national law in the light of international law. In Poland, the
Constitutional Tribunal analyzed several EU laws in the case on
men and women's pensionable age.

As constitutions and laws are based on the history, culture,
and time period of one country, it follows that each country has its
unique systems and standards. But it is not to say that drawing out
a constitutional value and principle that may become a universal
standard is entirely impossible. The duty of the constitutional
courts and equivalent institutions, when universal constitutional
values are in conflict with specific construction of the constitution
of one country, it shell be rendered in the decision.

4. International standards for social integration and
the role of regional human rights protection
organizations

In order to deduct a harmonious solution, we need a forum of
discussion. This is where close international cooperation among
constitutional courts comes into play.

International cooperation among constitutional courts and
equivalent institutions provide a precious opportunity to share
each country's experiences and wisdoms on social integration
and the protection of human rights. It also reduces the risk of los-
ing universality and objectivity, being buried in one country’s cir-
cumstance and culture.

Already there are nine such associations for cooperation
among constitutional courts, including the Conference of
European Constitutional Courts, the Association of Constitutional
Courts using the French Language, and the Union of Arab
Constitutional Courts and Councils. In Asia, the Association of
Asian Constitutional Courts and Equivalent Institutions were
established in 2010.

Such cooperation among regional groups that share the
same cultural background or linguistic groups that speak the
same language, seek to share essential information for the devel-
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opment of democracy and the rule of law as well as the protection
of fundamental rights. It also establishes minimal international
standards or practices that can be commonly applied despite
political and cultural differences.

Aside from regional cooperation among constitutional courts,
a system of regional human rights protection based on regional
Convention on Human Rights can also play an important role in
identifying international standards for human rights protection
and harmonizing it with domestic law. International cooperation
among constitutional courts explained above is limited by not
having any legal force by itself. As such cooperation is not based
on international multilateral Convention on Human Rights, the
effect of international cooperation, which is intended for universal
protection of human rights, must have its limits.

In contrast, a system of regional human rights protection
based on multilateral Convention on Human Rights makes a con-
crete agreement among countries within the region on the con-
tents of human rights protection. Thus it has the merit of operat-
ing the process of investigation, decision and execution on
human rights violations, according to binding international agree-
ments. Moreover, as implementation of the decisions of regional
human rights protection mechanism is secured through mutual
observation and peer pressure of the regional countries, social
integration and human rights protection may be more effective.

Typical regional system of human rights are: the European
Court of Human Rights based on the European Convention on
human Rights, the Inter-American Court of Human Rights based
on the American Convention on Human Rights, and the African
Court on Human and People's Rights based on the African
Charter for Human and People’s rights.

Among African nations, Niger takes account of or expressly
refers to the international standards included in "bloc de constitu-
tionalité," and, in Benin, the African Charter on Human and
People's Rights, which is a part of its Constitution, often influ-
ences on decisions of the Constitutional Court.

In Europe, the European Convention on Human Rights as well
as the European Social Charter and the case-law of the European
Court of Human Rights are directly applied and referred to in the
constitutional courts of European countries. We can say that,
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generally speaking, the role of the constitutional courts in Europe
today is not limited to an isolated interpretation of national consti-
tutional law.

5. Proposing a concept of an Asian Court of Human Rights

To date, constitutional courts in Asia have been sharing their
experience and wisdom, exchanging information on constitution-
al law and constitutional justice within the framework of the
Association of Asian Constitutional Courts and Equivalent
Institutions, established in July 2010. Now, it is time that we build
on our exchange and further the advancement towards a way to
establish a regional human rights protection mechanism, such as
an Asian Court of Human Rights.

There already exists a universal consensus among Asian
countries that people's inviolable rights should be protected.
Most of all, establishment of an Asian Court of Human Rights will
be a turning point. We Asians have experienced the brutality of
war and egregious wartime human rights violations of women,
which still remain unresolved. We have also witnessed ruthless
ethnic annihilation and human rights violations arising from racial
conflict. The activities of an Asian Court of Human Rights, found-
ed upon a consensus on respect for human rights, will function as
a lever to prevent such tragedy and ensure peace in the Asian
region.

Meanwhile, economic interdependence within the region is
growing. Social, cultural exchanges between countries in the
region are dramatically increasing both in size and quality.
Domestically, conflicts of interest between social echelons in var-
ious socio-economic areas, such as employment instability,
wealth distribution problems, disadvantage in educational oppor-
tunity, racial or cultural conflicts, and environment destruction,
are constantly on the rise. Furthermore, as population composi-
tion becomes diverse due to an increase in immigrants and
refugees, respecting diversity while maintaining social integration
and public order is becoming a heavy task.

In order to actively handle these problems, we need to exam-
ine, through a system of regional human rights protection such as
an Asian Court of Human Rights, the ever increasing tasks of
social integration in the Asian countries together with our neigh-




Kouncrurymonnoe MPABOCYAUE - 3(65) 14

bors. We share similar social backgrounds and legal cultures. This
will enable us to substantially realize the international standards of
social integration in concrete, real-life situations, and strengthen
continuous cooperation and partnership for effective protection
of liberties and human rights.

We can first look into what areas each Asian country can
agree on in terms of human rights protection, and then gradually
broaden our discussion on the scope of human rights as well as
on many different systems designed to protect human rights. In
this way, we may come up with a way to provide human rights pro-
tection consistent with universal values. We may achieve social
integration without having to sacrifice the Asian values of harmo-
ny between individuals and society.

By founding an institution for international cooperation to
ensure respect for life and guarantee of human rights, by making
sure that violations against humanity are restrained and victims
are given access to legal remedies at the regional level, we may
bring about the enhancement of human rights in Asia as well as a
groundbreaking progress of peace in the region.

Thank you for your attention.
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Christian Baptiste Quentin Rogombe
Judge in the Constitutional Court of Gabon

Ladies and gentlemen,

| have been asked to report on the discussions in Session Il
on the theme of International Standards for Social Integration. |
shall attempt to do so to the best of my ability.

While the concepts of social integration and fundamental
social rights are clearly linked, they nevertheless differ in many
respects.

The concept of social integration is primarily addressed from
a sociological approach, whereas social rights can only be assert-
ed and understood from a legal perspective.

With regard to the point which we are dealing with particular-
ly today, namely international standards for social integration, two
questions may arise.

Firstly, what part does international law play in asserting fun-
damental social rights?

Secondly, to what extent does international law contribute to
the social integration process?

These are the two main questions which were considered
during the discussions.

In terms of the relationship between social rights and interna-
tional law, the main concern involves their universality.

Even though there is still debate among some legal writers, it
can now be legitimately agreed that a universalist approach is
taken to fundamental social rights.

To confirm this, one only has to note that many of them are
set out in the 1948 Universal Declaration of Human Rights, as well
as in the covenants on economic, social, cultural, civil and politi-
cal rights, the conventions on the elimination of all forms of racial
discrimination, and international instruments dealing with labour
issues, etc.
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To come back to the Universal Declaration of Human Rights,
Article 22, in particular, provides that everyone, as a member of
society, has the right to social security.

Article 23 of the same text sets out everyone's right to work,
to free choice of employment, to just and favourable conditions of
work and to protection against unemployment, to equal pay for
equal work, to just and favourable remuneration ensuring for him-
self and his family an existence worthy of human dignity, and sup-
plemented, if necessary, by other means of social protection, as
well as the right to form and join trade unions for the protection of
his interests.

These two provisions confirm the universality of these social
rights. However, this universality is immediately called into ques-
tion when we come to the area of their implementation.

It is then necessary to measure the influence of the interna-
tional standards at domestic level. Let us take the example of the
1948 Universal Declaration of Human Rights, the instrument with
the greatest symbolic impact without forgetting that many inter-
national protocols derived from it can also play a part.

In principle, three main groups of countries can be identified.

The first includes countries like Gabon, Benin, Senegal,
Burkina Faso and many other African countries which have incor-
porated the international declarations in the preambles to their
constitutions, whose membership of the constitutional bloc is no
longer questioned. Here we are dealing, in particular, with all the
social rights set out in the 1948 Universal Declaration of Human
Rights and also those enshrined in the 1981 African Charter on
Human and Peoples’ Rights.

In the specific case of Gabon, these rights are supplemented
by those set out in the National Charter of Freedoms, such as the
right to decent housing, the right to protection, in particular of
mothers and children and a minimum income for the destitute, the
right to equal access to employment, the right of people with dis-
abilities to employment, the right to social security and medical
care, the right to a healthy and well-preserved natural environ-
ment and, also, the right to education and teaching.

By decision of 28 February 1992, the Constitutional Court
immediately confirmed the constitutional force of the preamble to
the Constitution.

3-11 KoHrpecc BcemMunpHoi KoHdepeHUMn No KOHCTUTYLIMOHHOMY NPaBoCcyaunio

The same pattern also applies in other countries which, in
addition to the rights enshrined in their constitutions, have
built up a range of social rights, in particular through interna-
tional conventions. This, of course, does not prevent there
being close ties between these two categories of social
rights.

Lastly, in some other countries, fundamental rights are set
out in special instruments outside the Constitution. This raises the
classic problem of their recognition.

Even on this level, however, it has to be said that, in spite of
this variety in terms of presentation, there is a degree of consis-
tency: the sacredness of fundamental rights and freedoms, which
form the basis for a minimum standard shared by almost all coun-
tries. That is what makes them universal.

Nevertheless, a degree of diversity does show through this
admirable unity.

This is because, although there is consensus in overall terms
and a kind of universality surrounding certain social rights, such
as the right to education, to social protection, to health, to work
and to housing, to name but a few, there is divergence or at least
extreme disparity regarding implementation of these principles by
lawmakers.

In some ways, it is more straightforward if not easy to for-
malise individual freedoms such as freedom of movement, free-
dom of opinion, respect for private life and freedom of expres-
sion. The domestic legislation of democratic states is quite
homogenous in this respect. The freedoms are implemented in
more or less the same way by the various national lawmakers
because, in the final analysis, wherever you go, there is a shared
understanding of the freedom to come and go, the right to vote
and freedom of expression.

The situation concerning what are known as "social” rights is
quite different. How can the right to health, the right to work or the
right to social protection be formalised?

There are many parameters which lead to substantial differ-
ences in implementation between countries.

If we take the case of only one of them, namely a nation’s
wealth, it can be seen that some rights, for instance the right to
health, the right to education and the right to social protection,
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are not implemented in the same way depending on whether the
country concerned is rich or poor.

What might be seen as a step backwards in some countries
could be regarded as an advance in others. What is more, the sit-
uation may vary within a single state depending on its current eco-
nomic situation.

Given these disparities, how can constitutional courts deter-
mine the point at which lawmakers violate or, on the contrary, rein-
force particular fundamental social rights? Therein lies the main
difficulty of the task facing them.

While maintaining diversity, constitutional courts should seek
to ensure the unity of harmonious integration.

Moreover, perceptions of social rights vary greatly depending
on a nation’s founding philosophy or shared principles.

In these circumstances, it is easier to understand the difficul-
ties involved in identifying a body of shared rules for all states
concerning social rights, which accordingly explains why there
can only be very heterogeneous constitutional case-law regard-
ing these rights.

Nevertheless, international law does provide a common
foundation on which to build realities, which, although different,
do involve a degree of convergence. It has the merit of helping
to establish a body of shared fundamental social and civil and
political rights, which courts have a duty to strengthen through
their decisions, while adapting to the situations in their own
states.

International sources are therefore a tool for social integra-
tion in the broadest sense of a democratic world where funda-
mental rights and freedoms are respected.

Of course, individual states have all built their own models of
social integration, but social integration can also be addressed at
local and also at regional level.

It is from this perspective that we should see, on the one
hand, the decision by the Arab countries to set up a Court on
Fundamental Rights and, on the other, the corresponding pro-
posal which has just been made by the President of the
Constitutional Court of the Republic of Korea concerning Asia.

Reference should also be made to judicial mechanisms
already in operation, such as the European Court of Human
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Rights, the African Court of Justice and the Inter-American Court
of Human Rights.

Where they already exist, regional human rights courts have
unified member states’ case-law around a common approach to
fundamental rights.

However, the establishment of regional human rights courts
is not enough in its own to ensure effective protection.

The establishment of discussion forums in which individual
countries could share with others their experience of social inte-
gration and the protection of human rights also contributes to this
process of universality. This is especially true because such
forums have the advantage of promoting objectivity, while also
establishing standards or practices which may be applied rou-
tinely regardless of political or cultural differences.

In this connection, is it not the case that Article 1 of the 1948
Universal Declaration of Human Rights reminds us of a duty
which is the very essence of social rights, namely that human
beings "should act towards one another in a spirit of brother-
hood"?

The discussions about the theme were wide-ranging and
constructive and confirmed the universal nature of fundamental
rights in their diversity.

In this respect, the main aspects of the discussions can be
summed up as follows:

1) The diversity of situations leads to a degree of relativity
between countries and between continents.

2) Constitutional law may draw on international law. In prac-
tice, this is more a matter of a kind of reciprocal influence, which
helps explain what has been called the internationalisation of con-
stitutional law and the constitutionalisation of international law,
even though, in some countries, international law does not fall
within the jurisdiction of constitutional courts.

3) There is a need for international co-operation of the kind
that already exists in some regions, but which should be rein-
forced with more binding machinery, in particular with a system of
peer monitoring and observation.
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4) The legitimacy of constitutional courts. It has to be said
that they do not have the power to define the authorities’ policies
or lay down rules on fundamental freedoms and rights. Instead,
their role is to check the compliance of legislation with constitu-
tions and protect the rights enshrined in them.

This involves the age-old debate about governments’ legiti-
mate fears of courts, which does not, however, preclude the
accepted idea of constitutional courts, which, in addition to their
censuring function, are increasingly playing a positive role in
terms of issuing guidance and in some cases instructions.

Constitutional courts may therefore be dynamic while
remaining restrained within the bounds of their traditional powers.

5) Lastly, there is a need to step up dialogue between courts
to further facilitate the resolution of disputes concerning funda-
mental rights and social integration.

Ladies and gentlemen,

I cannot be sure that | have been totally accurate in repro-
ducing our thoughts and discussions. | hope you will make
allowances for that.

Thank you for your kind attention.
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Session i
Constitutional Instruments for Social Integration

Zuhtu Arslan
Justice at the Turkish Constitutional Court

Dear distinguished participants,

Ladies and gentlemen,

| was asked to deliver a keynote speech on the subject of
constitutional instruments enhancing/dealing with/for social
integration. In what follows | will explore these instruments by
relying upon the replies of constitutional courts to the question-
naire.

My presentation is divided into four parts. In the first part, by
way of introduction | would like to say a few words about the inte-
grative function of constitutional justice. The second part of the
presentation will deal with the constitutional law instruments to
be applied in cases of social integration focusing on rights provi-
sions and such constitutional principles as equality and social
state.

The third part takes up the powers of the constitutional
courts to prevent or settle social conflicts. The common com-
petences of the constitutional courts will be underlined with a
special reference to the nature of decisions in the cases of
individual applications. The fourth and final part examines the
main difficulties/limitations in applying the constitutional
instruments in cases of social integration. It will be argued that
these difficulties and limitations do not constitute a serious
obstacle that would paralyse the integrative function of consti-
tutional courts.

The presentation concludes that even though the constitu-
tional courts have relevant and effective instruments for enhanc-
ing/dealing with/for social integration, their integrative roles are
limited.
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1. Integrative function of constitutional justice

In today's increasingly globalised and fragmented world,
social integration became an important political problem that
must be resolved by the governments. As the European Court of
Human Rights has suggested, the state authorities must act as a
kind of "mediator” between conflicting groups with a view of
ensuring these groups recognize and tolerate each other.1

The expansion of the judiciary to cover almost all social and
political issues has given rise to expectations that it must also play
a crucial role in fostering social integration. Judges are expected
not only to settle disputes, but also to solve social and political
problems that other branches of the state are "unable or unwilling
to deal with effectively”.2 Indeed, as Ran Hirschl put it, "national
high courts worldwide have been frequently asked to resolve a
range of issues, varying from the scope of expression and reli-
gious liberties, equality rights, privacy, and reproductive free-
doms, to public policies pertaining to criminal justice, property,
trade and commerce, education, immigration, labor and environ-
mental protection™.3

The Germany's reply to the questionnaire reveals that "all
major political conflicts eventually reach the (Constitutional)
Court.” Today constitutional courts deal with disputes arising
from income gaps among different classes of society, taxation,
social security, ethnic, religious and national differences, gender
equality and migratory flows, all of which constitute the main
sources of social conflict. Therefore, the issue of social integra-
tion inevitably falls within the scope of constitutional justice.

The constitutional courts have contributed to the solution of
social problems and to enhancement of social integration by elim-

1 Serif v. Greece, Application no: 38178/97, 14/12/1999, par. 53;
Supreme Holy Council of the Muslim Community v. Bulgaria,
Application no: 39023/97, 16/12/2004, par. 96: “The role of the
authorities in a situation of conflict between or within religious groups
is not to remove the cause of tension by eliminating pluralism, but to
ensure that the competing groups tolerate each other.”

2 Carlo Guarnieri & Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, (Oxford: Oxford
University Press, 2002), p.1.

3 Ran Hirschl, “The Judicialization of Politics”, The Oxford Handbook of
Law and Politics, K.E.Whittington, R. D. Kelemen & G.A.Caldeira
(eds.), (Oxford: Oxford University Press, 2008), p.119.
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inating the laws that could trigger social conflict and disintegra-
tion. Besides, some historic judgments provided a moral support
alongside legal one to the struggle against discrimination.
Perhaps typical example of such judicial contribution was the
Brown decision of the US Supreme Court, which was a turning
point in ending school segregation.4 The Brown judgment not only
radically altered the policy of segregation but also provided a
moral support for the civil rights movements. In 1955, a year after
Brown, Martin Luther King urged the African American people to
support the boycott of Montgomery's segregated bus system by
referring to the Supreme Court alongside God Almighty. In his
famous speech he declared, "We are not wrong. If we are wrong,
the Supreme Court of this nation is wrong. If we are wrong, the
Constitution of the United States is wrong. If we are wrong, God
Almighty is wrong." 5

The integrative function of constitutional justice should not be
exaggerated. It is true that constitutional courts can and in fact do
influence social integration, but they are not the prevailing actors
who determine the process of social integration. As Dieter Grimm
states, constitutions "produce normative effects”, and "the
process of social integration does not unfold on a normative
ground™.8 Grimm has emphasised that "Integration takes place in
the real world. It is a social process that can be promoted by the
constitution but is not controlled by it."7

Keeping in mind this limited function of constitutions and con-
stitutional justice, we can now turn to the question of what kinds of
constitutional instruments are available for the constitutional
courts to invoke in preventing and/or settling social conflicts and
fostering social integration.

»

Brown v. Board of Education, 347 U.S. 483 (1954).

5 Quoted in Mark Tushnet (ed.), I Dissent: Great Opposing Opinions in
Landmark Supreme Court Cases, (Boston: Beacon Press, 2008),
p.XVii-XiX.

6 Dieter Grimm, “Integration by constitution”, International Journal of
Constitutional Law, Volume 3, Numbers 2 & 3, Special Issue, (May
2005): 193-208, p.195.

7 Ibid., p.95
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2. Constitutional law applied in cases of social

integration

The reports of the countries, based on the replies to the
questionnaire, reveal that there exists a variety of constitutional
law to be applied in the cases concerning social integration. The
main instrument is the text of constitution. Generally speaking,
there are two kinds of constitutional provisions that may be
invoked to deal with social integration. First, constitutions have
provisions expressing such principles as rule of law, social state
and equality with a view to maintaining social integrity. Second,
constitutions contain rights provisions either as a separate bill of
rights or entrenched articles of constitution. The constitutional
courts directly apply provisions on social and economic rights to
dry out the sources of social conflict and to enhance social inte-
gration.

Some courts also invoke directly or indirectly supranational
and international conventions in the cases of social integration
(Austria, Estonia, Georgia, Italy, Moldova, The Netherlands,
Russia, and Turkey). In Austria, for instance, even though there
are no social fundamental rights of constitutional rank, the social
rights granted by the Charter of Fundamental Rights of the
European Union can be applied to settle social disputes. Likewise
the Netherlands indicates that since the European Union Law and
other self-executing treaties function as a "de facto constitution”,
the social and cultural rights (especially relevant for minority) pro-
tected by these texts alongside the Constitution such as the free-
dom of religion and belief, the freedom of education, cultural and
linguistic rights, and equal treatment norms are invoked in
enhancing social integration. Besides, some countries (Mongolia,
Norway) apply organic laws. To sum up, in cases concerning
social integration constitutional courts apply almost all kinds of
constitutional law, most notably fundamental social rights, consti-
tutional principles of equality and social state, and international
human rights law.

The constitutional principle of equality and non-discrimina-
tion is certainly one of the most effective means of enhancing
social integrity. The abstract equality before law requires the igno-
rance of particular differences and privileges of individuals. In
applying principle of equality "it is necessary to ignore all factual

3-11 KoHrpecc BcemMunpHo KOHPEPEHLMM MO KOHCTUTYLMOHHOMY MPaBoCyamio

differences that distinguish one individual from the next in order to
promote the counterfactual identity that goes hand in hand with
equal moral worth".8 However, this is not always the case. In cer-
tain circumstances, the principle of equality requires the recogni-
tion of differences such as in the case of protecting the right to
freely exercise religion.®

The headscarf or full-face veil of Muslim women has been a
kind of social problem affecting social integration in some coun-
tries, especially France, Belgium, Germany, the Netherlands and
Turkey. The reply of the Netherlands to the questionnaire clearly
states that the dominant questions concerning social integration
before the Council of State concern, among others, "clothing
(and other) habits including face-covering veils”. Germany's reply
has also clearly referred to the headscarf judgment of the Federal
Constitutional Court which dealt with the claims of Muslim women
wearing headscarf to have equal rights compared to other reli-
gious groups.10 Turkey's response also mentions the
Constitutional Court's recent judgment on the issue of wearing
headscarf by lawyers in courtrooms.

In Europe where Islam is a minority religion the headscarf or
burka has generally been perceived as an obstacle to social inte-
gration. The European Court of Human Rights, from the very
beginning, shared the view that headscarf and most recently full-
face veil (burka) is not compatible with principle of secularism and
gender equality. 11

Unlike the courts in France, Belgium, and some other
European countries, the Spanish Supreme Court quashed the
ban on wearing burka in public places on the ground, among oth-
ers, that "a ban on the wearing of the full-face veil would have the
result of isolating the women concerned and would give rise to
discrimination against them, and would thus be incompatible with
the objective of ensuring the social integration of groups of immi-

8 Michel Rosenfeld, "Modern Constitutionalism as Interplay between
Identity and Diversity”, M.Rosenfeld (ed.), Constitutionalism, Identity,
Difference, and Legitimacy: Theoretical Perspectives, (Durham:
Duke University Press, 1994), p.9.

9 Ibid., p.10

10 FCC, decision of 24 September 2003, BVerfGE 108, 282.

11 S.A.S v. France (GC), Application no: 43835/11, 1 July 2014.
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grant origin."12 Similarly, the Turkish Constitutional Court (TCC)
has recently found a violation of religious freedom and principle of
equality in a case where the applicant as a female lawyer was
removed from the court hearing because she was wearing a
headscarf. The TCC is of the opinion that different treatment of
the applicant who wears headscarf as a requirement of her reli-
gious belief constitutes a violation of principle of equality, which
requires the state organs and officials, including judges, to treat
everybody equally.13

The headscarf judgment of the Turkish Constitutional Court
also reveals that in countries where the access of individuals to
the constitutional courts is possible, the applicants are given the
opportunity to invoke rights provisions as well as constitutional
principles such as equality and prohibition of discrimination.
Indeed on another occasion, an individual application was lodged
before the TCC on the basis that the applicant was unable to use
her maiden name alone after marriage, and therefore she was
subject to gender discrimination. Surname question was a legal
and eventually constitutional problem having a certain impact on
social integration. Article 187 of the Turkish Civil Code stipulates
that "woman takes the surname of her husband; however, she
may also bear her maiden name before her husband's sur-
name..." In 2011 the TCC as plenary reviewed the constitutionali-
ty of this provision and found it constitutional.14

Two years later, the same issue was brought before
the TCC through individual application. This time the TCC
found a violation of the right to preserve and develop one's
spiritual being by invoking Article 90 of the Constitution
which gives certain primacy and priority to the internation-
al human rights agreements over national laws.
Accordingly, in case of conflict between international
human rights treaties and national laws the former pre-
vails.

12 Cited in S.A.S v. France, par. 47.

13 TCC (Plenary) Application No: 2014/256, 25/6/2014, par. 152. With
this judgment, the Turkish Constitutional Court radically changed its
previous judgments that the laws lifting the ban on headscarf were
unconstitutional.

14 E. 2009/85, K. 2011/49, 10/3/2011.
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Referring to the relevant judgments of the European Court of
Human Rights'® and Article 16 of the Convention on the
Elimination of All Forms of Discrimination against Women
(CEDAW), the TCC argued that the court of first instance should
have taken into account these provisions of international conven-
tions, rather than contravening provision of Civil Code, to settle
the concrete conflict.1® The Court therefore reached the conclu-
sion that the intervention in the spiritual integrity of the applicant
as protected under article 17 of the Constitution was not pre-
scribed by law. The TCC's surname judgment is a typical example
of invoking international human rights law in settling some dis-
putes that may lead to social disintegration.

Apart from the principle of equality, the constitutional princi-
ple of social or welfare state is also applied by constitutional
courts to settle social conflicts. German Federal Constitutional
Court, for instance, responded that the state must respect the
constitutional principle of welfare state which entails, read in con-
junction with the right to human dignity, a right to minimum wel-
fare. Likewise, Federal Constitutional Court invoked the funda-
mental right to human dignity, "a cornerstone of German consti-
tutional law" in its jurisprudence on social integration.1”

Latvia stated that the principle of socially responsible state is
an effective instrument which involves not only protection of fun-
damental social rights but also a general objective that must be
pursued by the legislator. The Constitutional Court of Latvia has
emphasised "in its case-law that the duty of the state to form a
sustainable and balanced policy to ensure welfare of the society
follows from the principle of a socially responsible state.”
Similarly, the Constitutional Court of Lithuania indicated that "the

15 See Unal Tekeli v. Turkey, Application no: 29865/96, 16/11/2004;
Leventoglu Abdulkadiroglu v. Turkey, Application no: 7971/07, 28/5/2013;
Tuncer Giines v. Turkey, Application no: 26268/08, 3/10/2013; Tanbay
Tiilen v. Turkey, Application no: 38249/09, 10/12/2013.

16 Application No: 2013/2187, 19/12/2013

17 The relevant part of the Germany's reply is as follows: "In several
cases, the FCC has emphasized that there is a right to an existential
minimum the legislature must protect. More specifically, many deci-
sions in tax law did focus on the particular needs of families, where an
amount needed to sustain a minimum meaningful life must, accord-
ing to the constitution, be free from taxation (i.e. FCC, decision of 29
May 1990, BVerfGE 82, 60 <80>)".
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social character of the state and the social orientation of the state
are construed not only in the context of the concrete rights and
freedoms of human social rights, but also with the reference to a
larger concept of state functions.”18

In a quite number of countries individuals have direct access
to the constitutional courts in various forms called individual
application, constitutional complaint and concrete appeal. In
such countries individuals may invoke with some limitations a
great range of constitutional law including constitutional rights
(e.g. right to equality, freedom of education and certain political
rights), constitutional principles and relevant instruments of inter-
national law.

However, some countries like Germany, Spain and Turkey
exclude certain social and economic rights from the scope of
constitutional complaint. Article 148 of the Turkish Constitution
clearly indicates that the constitutional rights which are at the
same time protected by the European Convention on Human
Rights are the subject of constitutional complaint. In Slovenia
constitutional complaint does not cover the allegations as to vio-
lations of general constitutional principles. Therefore the
Constitutional Court would reject an individual complaint "alleging
only infringements of the principle of a social state determined in
Article 2 of the Constitution”. Likewise, Czech Republic indicated
that some social rights such as right to adequate level of material
security and right to free medical care are not extended to aliens.
It also stated that corporations may lodge a constitutional com-
plaint "but they may only rely on rights and freedoms whose
nature allows for protection of corporations (notably the right to
protection of property, right to a fair trial etc.)".

18 The relevant part of the Lithunia's reply is as follows: "The
Constitutional Court has formulated several obligations for the legis-
lature that the latter must fulfill before it discharges its other func-
tions. For instance, while adopting the law on the state budget, the
Seimas must pay heed to the striving for a just and harmonious soci-
ety that is consolidated in the Constitution, whereas the state budget
must be formed in consideration of, inter alia, the existing social and
economic situation, and of the needs and possibilities of society and
the state.”
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3. Powers of constitutional courts to prevent/settle

social conflicts

The replies to the questionnaire reveal that most constitution-
al courts have competence to deal with social groups in conflict
through the individual complaints or concrete norm review. In
countries where the individual application or constitutional com-
plaint is adopted, social groups as private legal entities in various
forms such as foundations or associations have the opportunity to
appeal to the constitutional courts with a view to solve their prob-
lems.

Apart from the system of constitutional complaint, almost all
constitutional courts have the competence to review constitution-
ality of laws either in the form of a priori or a posteriori review. The
a priori review of laws adopted by some countries like France pro-
vides a clear preventive role for the constitutional courts in avoid-
ing social conflict. The case of Moldova is worth mentioning,
because the competence of a priori review of constitutionality was
in a way self-granted by the Constitutional Court of this country.1®
Moldova's reply indicated that "The a priori constitutional review
of laws is integrated, inseparably, in the legal mechanism aimed
to contribute to the effective preventive protection of the rights
and fundamental freedoms of the person.”

The a posteriori constitutional review in its abstract and
concrete forms grants the courts the competence to invalidate
the unconstitutional laws enacted by the parliaments, includ-
ing the laws that creates social conflict and causes disintegra-
tion in society. Unlike concrete review, the abstract constitu-
tional review of laws also provides a preventive instrument to a
certain extent because the constitutional courts may rapidly
annul the unconstitutional laws which are incompatible for
instance with the principle of equality, before they were fully
implemented.

19 Moldova stated that "Until now, subject to constitutional review were
only the laws published in the Official Journal (a posteriori review),
but by the interpretation of the constitutional norms on 14 February
2014, the Constitutional Court ruled that, in the meaning of the Article
135 para. (1), lett. a) of the Constitution, the review of constitutional-
ity of laws includes the laws passed by Parliament, both after and
prior publication in the Official Journal of the Republic of Moldova (a
priori review). "
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As a matter of principle, in cases of constitutional complaint,
where the constitutional courts found a violation of a right, the
source of violation whether it is a legal provision or its practice by
the state authorities must be removed in order to avoid the repet-
itive violations. Some courts, like the Federal Constitutional Court
of Germany, have the competence to annul the laws in cases of
constitutional complaint, where it found the relevant law in breach
of constitutional rights. On the other hand, some other courts
including the Turkish Constitutional Court have no power of
annulling the unconstitutional laws in cases of constitutional com-
plaint.

With regard to review of constitutionality, the constitutional
courts as negative legislators, to use the words of Hans Kelsen,
act to remove the obstacles to social integration by invalidating
unconstitutional laws which either created or likely to create social
conflict. The forms of decisions given by the constitutional courts
to settle social conflicts are various ranging from annulling or
repealing (Germany, Spain, Macedonia, Turkey etc.) to declaring
the unconstitutional law void and null (Mongolia, Thailand,
Ukraine). Some courts have also the competence not to apply the
unconstitutional law in a specific case dealing with social integra-
tion (Norway).

Finally, most of the courts declared that the prevention of
social conflicts falls outside of their jurisdictions; thus they have
no preventive role in the field of social integration. Having said
that, as explained above, a priori and to a certain degree a poste-
riori abstract review of constitutionality provide necessary means
in order to foster harmony and toleration that may serve prevent-
ing social conflicts.

4. Difficulties in applying constitutional instruments and
limitations in the access to courts
The analysis of replies reveals that most of the constitutional
courts have faced some structural and systemic difficulties in
applying the constitutional instruments at their disposal. In some
countries primary difficulties derive from the structure of constitu-
tional system. The reluctance of the other state organs to execute
decisions of the constitutional court constitutes an important dif-
ficulty (Croatia, Slovenia and Macedonia). Some responses
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emphasise that the pressures of social groups on the courts dur-
ing some particular proceedings constitute a difficulty in terms of
settling conflicts (Croatia, Ecuador).

Estonia mentions that the Court does not always have suffi-
cient knowledge to take decisions in dealing with social issues.
This is so because "the Court often finds it difficult to decide on
which solution would be the best for the society - it is largely a
political decision that mostly concerns the distribution of
resources within the society.” It must be noted that a few coun-
tries indicate that they do not encounter any problems in settling
social disputes (Thailand and Mongolia).

With respect to limitations in the access to the courts which
prevent them from settling social conflicts, some responses indi-
cate that there is no direct individual or group access to the con-
stitutional courts aiming to prevent social conflicts and to
enhance social integration. However, the courts deal with certain
social problems concerning group conflict and social integration
within the framework of their general jurisdictions.

In some countries, constitutional justice is accessible only
to limited number of organs or persons who are state related
(Bulgaria, Chad. Moldova). However, most constitutions pro-
vide the individuals and groups with the chance to bring their
complaints before the constitutional courts in a direct and indi-
rect ways. There are also certain limitations in terms of individ-
ual access to the courts which might have negative impacts on
the function of settling some conflicts. The exclusion of social
and economic rights from the constitutional complaint may be
mentioned as a typical example of limitations on the compe-
tences of the courts to effectively prevent social conflicts aris-
ing from, for instance, unemployment or working conditions
(Turkey).

Another limitation in the access to the constitutional courts is
the court fee to be paid in order to lodge individual applications.
However, this cannot be considered as a serious obstacle that
may prevent the courts from settling disputes, because (a) the
amount of fee is usually affordable, and (b) the legal aid is provid-
ed for the applicants who have no sufficient financial means
(Czech Republic, Turkey).
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Conclusion

A number of conclusions may be drawn from above explana-
tions based on replies to the questionnaire. Firstly, enhancing or
dealing with issues concerning social integration is perceived as
one of the responsibilities of the constitutional courts. In realising
this delicate function, the courts are bound to respect social and
cultural diversity deeply embedded in our societies. The struggle
against discrimination on especially ethnic and religious ground is
precondition for ensuring diversity. Therefore all the state organs,
as the Strasbourg Court has emphasised, "must use all available
means to combat racism and racist violence, thereby reinforcing
democracy's vision of a society in which diversity is not perceived
as a threat but as a source of its enrichment."20

Secondly, there are relevant and sufficient constitutional law
provisions at the disposal of constitutional courts in settling social
conflicts and fostering social integration. The rights provisions,
constitutional principles and international human rights law pro-
vide the required instruments for dealing with such social issues
as social security and migration.

Thirdly, constitutional courts have necessary competences of
invalidating the laws which they deem incompatible with the con-
stitutional rights and principles. By using their competences, the
supreme or constitutional courts historically contributed to social
integration by helping for instance to eliminate ethnic and reli-
gious discrimination. However, the constitutional courts have not
magical powers of preventing all social conflicts or settling every
kind of social disputes. The constitutional judges are not
Hercules, to borrow Ronald Dworkin's metaphor, to
create an integrated society by resolving all kinds of
group conflicts.

Finally, the enduring success in social integration
depends on effective work of all state organs and the
willingness of individuals to live together. This ultimate-
ly requires a political culture that recognises the onto-
logical status and rights of "other(s)".

20 Nachova and others v. Bulgaria (GC), Application no: 43577/98,
43579/982006, 6/7/2005, par. 145.
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Juiz Raul Araujo
Judge of the Constitucional Court of Angola

I - Os tribunais constitucionais, intervém na resolugdo de litigios
de varia natureza na defesa dos direitos fundamentais dos cidaddos,
assim como em outras matérias de natureza juridica e politica, con-
tribuindo, desta forma, para prevenir e evitar conflitos sociais e con-
tribuir para a integracdo social.

A justi¢a constitucional tem um papel importante na integragao
social mas a sua fungdo ¢ limitada, ja que ela ndo é o actor principal
nesse processo.

II - O principal instrumento a ser utilizado pelos tribunais consti-
tucionais nos casos relativos a integragdo social ¢ a Constituigdo.
Outro instrumento sdo as normas de direito internacional relativas aos
direitos humanos que podem ser aplicadas directamente pela justica
constitucional. Estas normas sobrepdem-se as normas ordinarias de
direito interno.

A Constituigdo dispde de principios que podem ser invocados na
justica constitucional em casos de integragdo social. Sdo os casos dos
principios, por exemplo, da igualdade e da ndo discriminagao, o princi-
pio do Estado de Direito, o principio do Estado social.

Outros principios essenciais a serem tomados em consideracio
s80 os do acesso a justica e a celeridade processual.

III - Os tribunais constitucionais podem contribuir para a pre-
vengdo de conflitos sociais através dos mecanismos do recurso de
inconstitucionalidade ou por intermédio da fiscalizagdo preventiva ou
sucessiva das leis, nas suas formas concreta ou abstrata.

A maioria dos tribunais constitucionais t€ém competéncia para
receber recursos de inconstitucionalidade, ordinarios ou extra-
ordinarios, de grupos sociais, enquanto entidades juridicas de direito
privado, tais como fundagdes ou associagdes. Nestes casos quando os
tribunais constitucionais se deparam com a violagao de um direito, a
fonte de violagdo, se ¢ uma disposicdo legal ou a sua pratica pelas
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autoridades estatais, devem anular ou revogar essas leis, quando haja
violacao de direitos constitucionais.

Os tribunais constitucionais tém também competéncia para fazer
a fiscalizagdo da constitucionalidade, de forma preventiva e sucessiva,
concreta ou abstrata.

A fiscalizag@o preventiva da constitucionalidade das leis permite
aos tribunais constitucionais evitar conflitos sociais e integra-se no
mecanismo juridico destinado a contribuir para a protec¢do preventiva
eficaz dos direitos e liberdades fundamentais dos cidaddos. A fiscal-
izacdo sucessiva, nas suas formas abstrata ou concreta, da competén-
cia aos tribunais constitucionais para invalidar as leis inconstitu-
cionais, aprovadas pelos parlamentos, destacando-se as que criam con-
flitos sociais e provocam a desintegracdo social.

IV - Existem varias limitagdes que impedem que os tribunais con-
stitucionais possam exercer a sua fung¢fo de integracdo social ou na
aplicacdo dos instrumentos constitucionais. Algumas dessas dificul-
dades sdo estruturais e sistémicas uma vez que, por vezes, 0S outros
orgdos do Estado tém relutancia em executar as decisdes dos tribunais
constitucionais e, outras vezes, ha uma grande pressdo sobre os tri-
bunais quando eles estdo a apreciar alguns processos.

Outra limitacdo resulta do facto de em alguns paises o acesso ao
tribunal constitucional estar reservado apenas a entidades publicas ndo
se dando aos particulares a possibilidade de recorrerem directamente a
este tribunal. A exclusdo dos direitos sociais e econdomicos do recurso
de inconstitucionalidade em alguns paises é, igualmente, uma limi-
tacdo a possibilidade dos tribunais constitucionais impedirem a
existéncia de conflitos sociais, como por exemplo, o desemprego ou as
condi¢des de trabalho.

Conclusio:

A intervencdo do orador principal e as varias intervengdes feitas
podem ser resumidas nas seguintes conclusoes:

1 — Os tribunais constitucionais sdo instrumentos relevantes e efi-
cazes para tratar da integracdo social mas as suas fungdes integrativas
sdo limitadas.

Melhorar ou lidar com questdes relacionadas com a integragdo
social é uma das responsabilidades dos tribunais constitucionais. Para
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a realizagdo desta fungdo delicada, os tribunais devem respeitar o plu-
ralismo juridico, social e cultural das sociedades onde estdo inseridos.

2 - Existem disposi¢des de direito constitucional pertinentes e
suficientes colocados a disposi¢ao dos tribunais constitucionais na res-
olucdo dos conflitos sociais e para promover a integragdo social. As
disposicdes relativas aos direitos, principios constitucionais e do dire-
ito internacional dos direitos humanos fornecem os instrumentos
necessarios para lidar com tais questdes sociais como a seguranga
social e as migragdes.

Particular destaque devem ser dados aos principios da igualdade,
da ndo discriminagao, do Estado de Direito, do Estado social.

Destaque particular foi dado ao principio do acesso ao direito e a
justica, assim como ao principio da celeridade processual. Neste senti-
do os tribunais constitucionais, na sua organizacdo e funcionamento
devem dotar-se dos meios € mecanismos que lhes permitam a efecti-
vacdo do direito a um processo equitativo e a exames rapidos aos
recursos que lhes sejam submetidos.

Os tribunais constitucionais devem, igualmente, recorrer-se da
experiéncia oriundas de decisdes de outras instancias, em sede de dire-
ito comparado, para enriquecimento dos seus acordaos.

3 - Os tribunais constitucionais tém competéncia para invalidar as
leis que considerem incompativeis com os direitos e principios consti-
tucionais. Ao usar os seus poderes, os tribunais supremos ou constitu-
cionais historicamente contribuiram para a integragdo social, ajudando,
por exemplo, a eliminar a discriminaco étnica e religiosa. No entanto,
os tribunais constitucionais ndo tém poderes para prevenir todos os con-
flitos sociais ou a liquidagdo de todo o tipo de conflitos sociais.

4 - O sucesso duradouro de integracdo social depende de um tra-
balho efetivo de todos os orgdos do Estado e da vontade
dos individuos a viver juntos. Esta tltima anlise, requer
uma cultura politica que reconhece o estatuto e os direitos
de todos os cidadaos.
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Session IV
The Role of Constitutional Justice
in Social Integration

Ricardo Lewandowski
President of the Federal Supreme Court of Brazil

Mr Park Han-Chui, President of the Constitutional Court of
South Korea

Mr Gianni Buquicchio, President of the Venice Commission

Presidents of the Constitutional Courts and Conferences of
Constitutional Jurisdictions here present,

Mr ll-won Kong, Judge of the Constitutional Court of South
Korea

Sheikha Munira bint Abdullah bin Mohammed Al Khalifa,

Assistant Secretary General of the Constitutional Court of
Bahrain

Ladies and Gentlemen,

Members of the international legal community,

| am delighted to be here as keynote speaker at the 4th
Session of this major World Conference, whose most recent
Congress, organised jointly by the Federal Supreme Court of
Brazil and the Venice Commission, took place in Rio de Janeiro
from 16 to 18 January 2011, to the great benefit of the interna-
tional legal community.

Besides the fruitful relationships that have been cultivated
since that valuable opportunity to share experiences, these
forums for excellence show that contacts between judges from
different national jurisdictions, ensured by what is now known as
"legal diplomacy”, are essential to dialogue between peoples.
They also show that there are more common aspects which bring
them together than areas of disagreement that keep them apart.
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Periodic meetings and exchanges of ideas between mem-
bers of the Constitutional Courts of various countries heighten
our understanding of the multidimensional nature of our tasks as
interpreters of the Constitution in an increasingly more intercon-
nected world, as we seek solutions for common problems in
areas such as the environment, health, culture, science, human
development, etc. These issues raise many challenges in apply-
ing the law more fairly, maintaining legal security, ensuring
peaceful social relationships and consolidating fundamental
rights.

| believe my topic today, "The role of constitutional justice in
social integration”, is central to the work of the Constitutional
Courts. In this area the Brazilian Supreme Court - the Supremo
Tribunal Federal, which | have the honour to chair - has a sub-
stantial body of well-established case-law, the main precedents
of which | will now briefly outline.

I will begin this short presentation by referring to the thinking
of John Rawls, for whom "the concept of justice is defined(...) by
the role of its principles in assigning rights and duties and in
defining the appropriate division of social advantages”.’ | firmly
believe that the judiciary in democratic nations is increasingly
involved in pursuing such objectives, aware as it is of its responsi-
bility in promoting justice, which is now understood as the promo-
tion of equality of opportunity for people, irrespective of natural or
acquired inequalities.

This meeting, organised under the auspices of the distin-
guished Constitutional Court of South Korea and the Venice
Commission, provides a forum for mutual reflection on issues that
currently drive constitutional justice in areas that allow it to con-
tribute towards ensuring the integration of all groups that make up
society, without discrimination.

It seems clear to me that the deepening of international co-
operation at the most varied levels, besides simply boosting eco-
nomic activity, has shown just how far the challenges we face in
the day-to-day exercise of our function of judging are surprising-
ly similar.

1 Rawls, John. A Theory of Justice, revised edition, Belknap Press,
Cambridge, 1999.
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To give just a few examples, | would like to mention the
defence of minorities and vulnerable groups, the consolidation of
women's rights, the achievement of republican equality, guaran-
teed public liberties, the enforceability of social rights, transpar-
ent judicial action, the opening of decision-making procedures to
public debate, the dissemination of fundamental guarantees on
private relations, the appropriate protection of workers, etc.,
among so many other major issues.

| believe that the important role of constitutional justice in
social integration now more than ever involves applying the gen-
erally recognised principle of equality before the law with due
consideration. If it is interpreted on a linear basis, bearing only its
formal aspect in mind, i.e. merely guaranteeing equality for all
before the law, it may give rise to enormous injustices, particular-
ly when legal decisions disregard the appreciable differences that
exist between the various groups and individuals that make up
society.

One of the key objectives of democratic states based on the
rule of law in this 21st century is the eradication of social inequal-
ities by ensuring that citizens are completely equal before the law.
In that context, the relevance of the judiciaries of the various
nations is growing exponentially, particularly their Constitutional
Courts as agents for realising the commitments to and desire for
material equality set out in the respective political charters, and
moreover provided for in countless international covenants and
treaties.

According to more progressive schools of legal thought, a
desirable level of social integration cannot be achieved without
incorporating the idea of material or substantive equality and
going beyond the formal orthodox perspective of the principle of
equality before the law bequeathed by 19th-century constitu-
tions.

This is because the very concept of democracy generates the
need to ensure that all people have the right to equality, but an
equality which tolerates, accepts and includes any differences
between the varied groups and individuals that make up society,
assuring them that their respective particular features will be pre-
served. It is therefore essential to go beyond the concept of mere-
ly formal equality, particularly when it might represent a factor of
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discrimination or a means to assert superiority over people who
stand out from other members of the community because of cer-
tain personal characteristics.

According to this approach, the notion of social integration
relevant to us today involves a sense of cohesion, harmony and
equilibrium in interpersonal relationships, overcoming the differ-
ences intrinsic to human beings which have often crystallised
over the centuries. In the light of the understandable slowness of
different societies in adapting to the democratic changes intro-
duced in modern times, the judiciary - by means of its
Constitutional Courts in particular - must be a vanguard institution
in speeding this process up.

Against that background, in the short time available to me |
will outline a number of Brazilian Federal Supreme Court deci-
sions which seek to fulfil the constitutional rule of the promotion of
social integration, regarded as one of the pillars of republican life.

I must stress that the development of Brazilian Supreme
Court case-law in this area has been accompanied, particularly
over the last decade, by great advances in cutting-edge public
policies that have allowed millions of Brazilians to escape the
abject poverty in which they lived and join the labour and con-
sumer market.

I will divide my presentation on the development of Brazilian
Supreme Court decisions on the topic at issue into three parts.
Firstly, | will outline the body of case-law which has set out the
parameters required to recognise the enforceability of social
rights on the basis of specific cases heard by the Court.

I will go on to address a number of important decisions on the
protection and inclusion of minorities or vulnerable groups
which have had great social consequences and the effects of
which are now felt in citizens’ daily lives.

Finally, I will comment on the opening of the Court to civil soci-
ety through the latter’'s participation in decision-making
processes, via amici curiae and the holding of public hearings
which allow its judges to benefit from the great plurality of ideas
and values characteristic of a multicultural society such as Brazil's.

| believe that the decisions | will outline represent the key
milestones in the Brazilian Supreme Court's action to promote
social integration.
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1) The enforceability of social rights

The idea underlying the concept of the enforceability of social
rights provided for in the constitution is that government failure to
ensure such rights legitimises judicial intervention to consolidate
them. Brazil's Federal Supreme Court has stated in this respect
that "when the public authorities fail to comply totally or in part
with their duty to implement public policies defined in the text of
the constitution itself, that inadequate performance violates the
very identity of the Constitution”.?

With such words in this specific case, the Court guaranteed
access to cruches or nurseries for children of up to 5 years of age,
a duty assigned explicitly to the State by the Brazilian
Constitution. In another case the Federal Supreme Court guaran-
teed the right of people in need to free medication.3 In yet anoth-
er it imposed the establishment of a pool of '‘public defenders’ to
serve the underprivileged who could not afford to take on a
lawyer,4 thus ensuring that they had full access to justice.

Before the consolidation of that opinion, which has been sys-
tematically underscored in subsequent judgments, the public
authorities, in order to avoid complying with certain constitution-
ally-established obligations concerning social rights, repeatedly
cited the theory, of German origin, of the "limits of the possible”,
according to which the possibility of demanding positive assis-
tance from the State is conditional not only upon the availability of
budgetary resources but also upon the reasonableness of the
claim, in view of the needs of society as a whole.

This gradual restriction by the Federal Supreme Court of the
possible circumstances in which the State could make use of this
theory to avoid complying with constitutional rules on social
rights, based on examining specific cases, marked great
progress in legal theory. The Court's current understanding on
this issue is summarised as follows:

"The 'limits of the possible’ precept - which the public
authorities cannot cite in order to defraud, frustrate and ren-
der inviable the implementation of public policies defined in

2 ARE 639.337-AgR
3 STA 175-AgR
4 Al 598.212-ED
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the Constitution itself - is insurmountably limited by the con-

stitutional guarantee of the social minimum, which in the

context of our positive legal system represents a phenome-
non emanating directly out of the presumption of essential
human dignity”.5

The Supreme Court's recognition that people must be
allowed to benefit from the social minimum, together with the
understanding that the principle of human dignity is a funda-
mental pillar of the Constitution, imposed ever greater restrictions
on the possibility open to the public authorities to cite the theory
of the "limits of the possible”, making it feasible for citizens to
demand the realisation of social rights via legal means.

Similarly, Brazil's Federal Supreme Court began to identify
situations involving inertia or indeed government negligence in
complying with its constitutionally-established responsibilities,
consolidating the "unenforceability of the State’s discretion
in rendering social rights effective”.6

Having made these initial remarks, | will now examine some
more significant judgments that have contributed to the better
integration of minorities or vulnerable groups in their respective
communities.

2) Integration of minorities or vulnerable groups

2.1) Constitutionality of ethnic/racial quotas

In presenting the leading case? on recognition of the consti-
tutional legitimacy of affirmative-action programmes establishing
a system of reserved places, based on ethnic/racial criteria, for
access to Brazilian university education, | would first like to say
that the decision in question - taken unanimously by the Supreme
Court - brought about a real revolution in the country in terms of
the integration of populations that had previously been excluded
from higher education.

As judge-rapporteur in that important case, my opinion laid
stress on the difference between the formal and material aspects

5 RE 581.352-AgR
6 ADPF 45
7 ADPF 186




Kouncrurymonnoe MPABOCYAUE - 3(65) 14

of equality before the law, stating that in order to achieve materi-
al equality between people, the State can make use both of poli-
cies of a universalistic nature, encompassing an indeterminate
number of individuals through structural measures, and affirma-
tive actions, which affect particular social groups in specific
cases, awarding them certain advantages for a limited time to
allow them to overcome inequalities deriving from particular his-
torical situations.

Under the principle of equality before the law, which accord-
ing to the ancient Greek philosophers means treating the unequal
unequally according to their inequality, | recognised, as did my
Court colleagues, that the different selection method for public
universities can indeed take ethnic/racial or socio-economic cri-
teria into consideration to ensure that the academic community
and society itself may benefit from a plurality of ideas, a corner-
stone of the Brazilian State, as provided for in Article 1(V) of the
current Constitution.

The Supreme Court's validation of the different rules that
established racial and socio-economic quotas in higher educa-
tion led to an exponential increase in the inclusion of students of
African descent in Brazilian university life, simultaneously promot-
ing an extraordinary increase in the self-esteem of people
belonging to that ethno-cultural group, which moreover forms the
broad majority in Brazil in demographic terms.

2.2) Same-sex unions

The Federal Supreme Court has also confirmed that stable
unions between same-sex couples are lawful under the
Constitution.8 The recognition that such relationships have the
status of a family entity enabled the rights conferred by law to
unions of people of different sexes to be extended to them. The
Court's decision was based essentially on constitutional grounds
of the prohibition of discrimination on the basis of gender or sexu-
al orientation, fundamental human dignity, the right to seek happi-
ness and the State's duty to ensure special protection for families.

It is not difficult to understand the impact and scope of this
decision on the social integration of certain socially marginalised

8 ADI 4.277 and ADPF 132.
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people and groups whose fundamental rights had previously
been restricted in certain respects, and who had been prevented
from fully exercising their freedom and realising their potential.
Brazil was a pioneer in this area, together with a small group of
countries.

2.3) Protection of women

With respect to the protection of women against domestic
violence, the Brazilian Supreme Court reaffirmed the constitution-
ality of the "Maria da Penha Law",® a legal instrument that
increased the severity of punishment for aggression against
women. This law was named after a woman who became para-
plegic after repeated ill-treatment and two attempted murders by
her then domestic partner.

By amending the criminal code in this area, the Maria da
Penha law allowed perpetrators of violence against women in a
domestic or family setting to be arrested and remanded in cus-
tody, avoiding the possibility of the usual punishment of mild or
alternative penalties. It also became possible to bring criminal
proceedings against offenders, usually without the need for the
victims - who are normally inhibited by fear of reprisals - to be for-
mally represented.

In debating the constitutionality of affirmative action in favour
of women, the Supreme Court ruled that it is the State's duty to
prevent domestic and family violence, whether physical or psy-
chological. The Court confirmed that, by creating specific mech-
anisms to restrict and prevent physical or psychological abuse in
the private domain and by introducing special measures of pro-
tection, assistance and punishment to prevent gender-based vio-
lence of that kind, the legislature used the appropriate and nec-
essary means to achieve the ends enshrined in the Constitution.

This judgment had enormous symbolic value, in particular
because it drew attention to an important social issue that had
previously had a very low profile. What is more, it opened up the
possibility of giving a voice to helpless, weakened and vulnerable
people, increasing their belief in justice and impacting on society
as a whole.

9 ADC 19 and ADI 4.424




Kouncrurymonnoe MPABOCYAMUE - 3(65) 14

80

2.4) Demarcation of indigenous land

To continue this appraisal of decisions that have had a
marked impact on the social integration of marginalised people, |
would like to cite the Federal Supreme Court judgment which
recognised the right of indigenous communities to continuous
demarcation of their land, 10 without its division into separate ter-
ritories. The Court took the view that it had to take that stance to
ensure, amongst other things, that Brazil's various indigenous
populations have sufficient land to guarantee decent livelihoods,
not only in economic terms but also from a linguistic and even
physical perspective, so as to preserve their rich heritage of
ancestral wisdom, which contributes to the diversity and original-
ity of the Brazilian cultural mosaic.

In the "Raposa Serra do Sol Indigenous Reservation” judg-
ment, the Supreme Court confirmed the demarcation of a two mil-
lion hectare protection area for the native population, with a
perimeter of some 1 000 km, and also ordered the expulsion of
thousands of farmers, miners or simple squatters who were
unlawfully occupying it for speculative reasons.

In so doing the Federal Supreme Court merely enforced the
constitutional rules incumbent upon the State to protect social
groups which contributed and continue to contribute to the for-
mation of our society's ethnic, cultural and historic identity.

By asserting the need to fully integrate minority segments of
the social body into society, the Court helped to preserve our
acknowledged multiculturalism, which, together with the coun-
try's extremely rich environmental diversity, constitutes an inalien-
able heritage that present generations have the duty to bequeath
to future generations.

2.5) Right of parliamentary minorities to object

To bring this summary of relevant precedents of Federal
Supreme Court case-law on the protection of minorities to a
close, | would like to mention the decision guaranteeing the right
of parliamentary minorities to object, as an expression of the right
to demonstrate in a democratic society, allowing them to estab-
lish committees of inquiry.

10 PET 3.388
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In the case in which the issue was considered, the Supreme
Court declared that "the legislative majority cannot frustrate the
exercise, by minority groups which participate in the National
Congress, of the subjective public right that (...) gives them the
power to see the effective establishment of the parliamentary
inquiry, for a certain period, into a particular event”. 11

Thus by preserving the right of parliamentary minorities to
establish committees of inquiry without undue interference from
majority political groups, the Court enhanced democratic debate,
allowing diverging (albeit minority) opinions to be given free
expression.

| would like to conclude my short presentation with a brief
outline of the Brazilian experience of amici curiae in cases of
abstract monitoring of constitutionality and the opening of the
Court to society in debating controversial issues prior to opening
the decision-making procedure.

3) Participation of amicus curiae and public hearings

By accepting the participation and extending the procedural
powers of amici curiae in proceedings on the constitutionality of
laws, the Brazilian Supreme Court not only provides assurance
that its decisions are more effective and legitimate but also
enhances the pluralism ensured by the Constitution. This proce-
dural device enables the Court to guarantee the formal participa-
tion of bodies and institutions that represent the general interests
of the community rather than the disputing parties, thus allowing
the particular values of certain social groups, classes or cate-
gories to come to the fore and assisting the Court in the difficult
task of handing down decisions as impartially as possible.

In our court practice the amicus curiae is more than a merely
potential or optional collaborator in proceedings on constitution-
ality: itis now a special part of the the procedural relationship in its
own right. In this capacity the "friend of the court” can present
written submissions and orally argue the standpoint of the social
segment represented in the proceedings.

The other side of the same coin - society's participation in tri-
als - is represented by public hearings. These are convened by

11 MS 26.441
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the Court prior to hearing so-called hard cases, when it hears the
testimony of people with experience and authority in a particular
area in order to ensure public discussion of questions of fact or
law with a general impact and of significant public interest as a
way of supporting the judges.

These meetings generally make it possible to clarify the
issues in dispute in cases being heard by the Court, which can
now rely on different views of the factual, technical-scientific,
political, economic and legal elements of the cases it is required
to hear. Over the last five years a number of public hearings have
been held in which specialists and interested parties have provid-
ed information on matters of the utmost importance, such as: (i)
the possibility of the use of embryo stem cells in scientific
research for therapeutic purposes; (ii) the system of funding elec-
tion campaigns; (iii) affirmative action policies in access to higher
education; (iv) the possibility of producing biographies not autho-
rised by the person concerned; (v) controversial aspects of the
Brazilian prison system; (vi) implementation of the right to health,
based on public authority provision of free medication and treat-
ment; (vii) prohibition of the sale of alcoholic drinks close to high-
ways; and (vii) the interruption of pregnancy in the event of anen-
cephalic foetuses.

With this increasingly common practice, the Federal Supreme
Court has clearly shown that in exercising its constitutional juris-
diction in a democratic State based on the rule of law, it must con-
stantly strive to promote respect for the diversity of lifestyles and
world views existing in the plural society in which we live in this
21st-century world.

Ladies and Gentlemen,

I have no doubt that the experience we will share during this
Congress will strengthen our commitment, as judges and legal
practitioners, to an increased focus on the integration of margin-
alised or more vulnerable persons and groups into society
through constitutional justice.

| do hope we can maintain that momentum, since as a
renowned Brazilian legal scholar, Professor Dalmo de Abreu
Dallari, has rightly observed, "the extension of the powers of the
Judiciary, with acknowledgement of its political role, has been
recognised since the end of the 20th century. (...) It is essential
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now more than ever for judges to participate actively in discus-
sions on their social role and to seek, with composure and forti-
tude, to show how they can be more useful in achieving jus-
tice".12

This overview of the case-law of the Brazilian Supreme Court
in consolidating social rights - which until very recently were seen
as merely procedural rules - and the possibility of society's par-
ticipation in interpreting a nation’s constitution shows how much
progress can be made in this field which lies between the Law and
Politics.

Thank you very much for your attention.

12 DALLARI, Dalmo de Abreu. O Poder dos Junzes. 3a. ed. Sdo Paulo:
Saraiva, 2007. p. 166.
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Kang llwon
Justice of the Constitutional Court of Republic of Korea

In session 4, the honorable President of the Federal Supreme
Court of Brazil, Mr. Ricardo Lewandowski made a keynote speech
on the role of constitutional justice in social integration under the
presidency of Deputy Secretary General Ms. Alkhalifa of Bahrain
Constitutional Court. President Lewandowski emphasized that
the important role of constitutional justice in social integration
involves applying the generally recognized principle of equality
before the law with due consideration. Also, he stressed that a
sense of cohesion, harmony and equilibrium in interpersonal rela-
tionships are needed to overcome the differences intrinsic to
human beings.

Every country has different type of courts which are in charge
of constitutional justice. Many Courts answered to the question-
naire that their constitutions do not directly enable the Court to
resolve social conflicts and they do not act as social mediator.
However all constitutional courts and equivalent institutions play a
key role in protecting human rights and enhancing rule of law.
Through this function, Courts are at least indirectly acting in set-
tling or avoiding social conflicts and contributing to social integra-
tion.

The Federal Supreme Court of Brazil is very active in fulfilling
the constitutional role of the promotion of social integration.
President Lewandowski introduced a body of case law. He
showed us that the enhancement of Brazil's democracy and
social integration was possible through the Brazilian court's effort
to consolidate social rights, to protect minorities and vulnerable
groups, and to promote society's participation as a whole in inter-
preting constitution.

Through its decisions, the Court recognized enforceability of
social rights to guarantee the minimum level of social protection
so that citizens can demand the realization of social rights via
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legal means. The Court also ruled a number of important deci-
sions upholding legitimacy of affirmative action for ethical/racial
minorities, the right of same-sex couples to form a union, the duty
of the State to protect women against domestic violence, as well
as the right of indigenous

people to land. In addition, the amicus curiae and public
hearings are important mechanisms that promote the society's
meaningful participation and respect for diversity in trials.

According to the replies to the questionnaires, the active role
of some constitutional courts is remarkable. The Constitutional
Court of Armenia has acted as a social mediator in many cases. In
Austria, until the early 1980s, the Constitutional Court has exer-
cised judicial self-restraint. However, since then, the Court has
gradually loosened this self-restraint under the influence of the
case law of the European Court of Human Rights. Now the law-
maker's discretionary scope of policy making is significantly nar-
rowed.

The Croatian Constitutional Court makes clear distinction
between the politics and the constitutional law. In doing so, it bal-
ances between activism and judicial self-restraint. In Czech
Republic, it is not unusual that a minorities resort to the
Constitutional Court after it has been outvoted in the Parliament
on a specific issue. This practice makes the Court de facto the
third Chamber of Parliament.

In Germany, it is also a regular occurrence that the minority
or opposition group challenges the decision of the political major-
ity in court. Decisions of the Constitutional Court are usually
understood as very forceful interventions into political and legal
debates, and mostly enjoy full respect. The Court is seen hybrid
institution between the courts and political organs.

The Italian Constitutional Court is in the position of supple-
menting the operation of the political organs. The Court some-
times expresses warnings and hopes so as to orient the
Parliament’s action in a constitutionally compatible direction. Due
to the Court’s special position, these expressions are particularly
authoritative and contribute to guide not only institutions, but also
society in general.

The Latvian Constitutional Court plays an important role in
defining the content of the social rights. The judicial power is
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committed to assess whether the legislator has observed the
limits of its margin of appreciation. The Lithuanian
Constitutional Court solves the disagreement that occurs
amongst political parties, public figures and other actors in the
social space. The Constitutional Court of Moldova has solved
many cases of unconstitutionality on violation of the right of
property, the principle of equality, and the right of social assis-
tance and protection.

The Constitutional Court of Russian Federation plays the role
of social mediator by establishing balance between public and
private interests in its decision. When considering cases connect-
ed with protection of social rights, the Russian Constitutional
Court finds balance of competing social values having obvious
political significance and thereby fixes the boundaries of admissi-
ble increase of the burden of social transformation.

The Constitutional Court of Korea, the host court, has made its
best efforts to duly perform the duty of social integration. In 2013,
the Court received about 1,500 cases, and more than 95% of
cases were constitutional complaints. Anyone whose basic right
has been infringed by governmental power can file a constitution-
al complaint. We have taken pride in faithfully implementing the
duty of social integration since the Court was established in 1988.
As aresult, the Court has been voted as the most trusted and influ-
ential government agency since 2005 in the public opinion.

In floor discussion, France emphasized the importance of the
court’'s role in protecting equality. France mentioned about its two
recent cases on same-sex marriage and full headscarf, how it
interpreted the issues within the framework of matrimonial and
gender equality.

Romania emphasized the role of the constitutional court in
striking balance between the means provided by the state and the
needs of the vulnerable people. Particularly, the Court upheld a
law imposing a duty on the employer to hire people with disabili-
ties at a certain rate.

Peru raised several points to consider in exercising constitu-
tional judges’ authorities to promote social integration, especially
the issue of limitation and independence of the judges.

Dominican Republic, although it has only two years of histo-
ry, shared its experience in protecting the rights of disadvantaged
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people, promoting participatory democracy and realizing a social
state with the rule of law.

Germany pointed out that the role of the constitutional court is
to provide normative interpretation based on the applicable
sources of law.

Bolivia emphasized the importance of international instru-
ments in providing common ground to respect and protect ethnic
diversity.

Albania focused on the function of the constitutional court to
implement the constitution in a way to find a balance between pos-
itive and negative sides of democracy.

There were additional comments by Andorra and the
Netherlands on the French headscarf case. Finally, Algeria made a
comment about the rights of children of same-sex couples.

To sum up, all participants agreed on the basic idea that con-
stitutional justice should play a more active role to promote social
integration by guaranteeing fundamental rights of socially and
economically vulnerable and disadvantaged minorities. At the
same time, we also acknowledged that there could be some vari-
ations in implementing and realizing the idea among the States.
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Closing Session

Seoul Communique

From 28 September to 1 October, the World Conference on
Constitutional Justice held its 3rd Congress in Seoul, upon the
invitation of the Constitutional Court of the Republic of Korea.

The World Conference on Constitutional Justice unites 93
Constitutional Courts and Councils and Supreme Courts as well
as Constitutional Chambers (hereinafter all referred to as
"Constitutional Courts™) in Africa, the Americas, Asia and Europe.
It promotes constitutional justice - understood as constitutional
review including human rights case-law - as a key element for
democracy, the protection of human rights and the rule of law
(Article 1.2 of the Statute of the World Conference).

In addition to delegations from 73 Constitutional Court mem-
bers, 21 Constitutional Courts eligible for membership as well as
3 international and regional Courts, participated in the 3rd
Congress, which had a total of 306 participants.

The topic of the 3rd Congress, proposed by the host Court
and approved by the Bureau of the World Conference, was the
"Constitutional Justice and Social Integration”. The 3rd Congress
dealt with this theme in four sub-topics:

1. Challenges of social integration in a globalised world

2. International standards for social integration

3. Constitutional instruments enhancing/dealing with/for
social integration

4. The role of constitutional justice in social integration.

On the basis of the replies to a questionnaire, each sub-topic
was introduced by a key-note speaker and then discussed by the
participants. At the final concluding session, the key-note pre-
sentations and the discussions of each session were summarised
by rapporteurs.
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There is a wide range of constitutional systems and the impli-
cation of the Constitutional Courts depends on the powers they
exercise on the basis of their Constitution.

While some courts have a very wide jurisdiction that specifi-
cally includes adjudication of social rights, the powers of other
courts relate more to civil and political rights, at least as concerns
claims individuals. Some courts have developed a rich case-law
on social issues on the basis of the rights to dignity, liberty and
equality and in the light of the principle of proportionality. Another
group of courts receives appeals only from State bodies rather
than from individuals. Finally, some Courts are most active in the
control of elections or the constitutional review of organic or insti-
tutional laws.

Notwithstanding this diversity of jurisdictions, there was con-
sensus among the participants of the 3rd Congress that their
work, whether directly related to social rights, or to civil and polit-
ical rights or to institutional issues, contributes to social integra-
tion.

At some point, all Constitutional Courts have to deal with
social issues, be it because they have to solve a legal conflict,
which developed between actors in society, be it because they act
preventively and have to examine the constitutionality of legisla-
tion before it enters into force. In this case, the court pre-empts
possible conflict by abstract control by invalidating unconstitu-
tional legislation, which could give rise to social conflicts, before
the legislation enters into force.

The economic crisis, which has gripped many countries,
forces Constitutional Courts to take up this challenge even more
urgently. Within countries, budgetary cuts result in the reduction
of services, which can lead to social problems. Inequalities
between countries, but also internal strife, often lead to illegal
migration. Within the framework of their competences, it is the
task of the Constitutional Courts to ensure that - in such a difficult
context - constitutional rights continue to be guaranteed.

Each judgment by a Constitutional Court upholding the
Constitution, democracy, the protection of human rights and the
rule of law, if properly implemented, contributes to social integra-
tion because it settles - with final authority - disputes, which could
otherwise result in social conflict. The Constitutional Courts thus
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have a pacifying role in society, which is essential to the function-
ing of democratic states that respect the protection of human
rights and the rule of law.

On the basis of the debates at the 2nd Congress of the World
Conference (Rio de Janeiro, 16-18 January 2011), which had
dealt with the independence of Constitutional Courts as the main
topic, the Bureau of the World Conference on Constitutional
Justice had decided that each Congress should, in addition to the
main topic, also include stocktaking on the independence of the
Constitutional Courts, members of the World Conference.

The 3rd Congress included such a stocktaking exercise. The
replies to the questionnaire on this point and the discussions at
the 3rd Congress showed that some courts and some judges
have indeed come under serious pressure from the executive and
the legislative powers, from vested interests, but also from the
media, which sometimes misunderstand judgments or distort the
image of courts. This generally occurs when courts render deci-
sions that displease other state powers. Several courts have been
subjected to fierce and disrespectful criticism, even seeing their
judgments not executed and in some cases, their budgets cut
and their powers reduced and some courts had even been dis-
solved.

The participants call upon the member Courts of the World
Conference to resist undue pressure from other State powers and
from vested interests and to take their decisions only on the basis
of the Constitutions and the principles enshrined in them. The
World Conference, through its Bureau, stands ready to offer its
good offices to Courts, which come under pressure. While the
World Conference can only provide moral support, solidarity from
peer courts, expressed via the World Conference, can be helpful
for a Court in order to be able to resist such pressure.

Furthermore, the participants were informed about the initia-
tive of the Constitutional Court of the Republic of Korea to pro-
mote discussions on human rights co-operation, including the
possibility of establishing an Asian human rights court based on
international human rights norms, in order to enhance human
rights protection in the region. Recognising the great contribution
by existing international human rights Courts in Europe, the
Americas and Africa to the protection of human rights in the
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respective regions through the effective implementation of inter-
national human rights norms, the participants encourage partici-
pating Asian Courts to promote such discussions.

In addition to the representatives of the 10 regional and lin-
guistic groups represented in the Bureau of the World Conference
on Constitutional Justice (Association of Asian Constitutional
Courts and Equivalent Institutions, the Association of
Constitutional Courts using the French Language, Commonwealth
Courts, Conference of Constitutional Control Organs of Countries
of New Democracy, Conference of Constitutional Courts of
Countries of Portuguese Language, Conference of Constitutional
Jurisdictions of Africa, Conference of European Constitutional
Courts, Ibero-American Conference on Constitutional Justice,
Southern African Chief Justices Forum, Union of Arab
Constitutional Courts and Councils), the Bureau is composed of
three other members that the first General Assembly of the World
Conference elected until the next regular General Assembly which
will take place in 2017 - the Constitutional Courts of Austria,
Lithuania and Turkey - (Article 4.b.1 of the Statute).

The 8th meeting of the Bureau of the World Conference
(Seoul, 28 September 2014) approved the financial report pre-
sented by the Venice Commission of the Council of Europe, which
acts as the Secretariat of the World Conference and approved
guidelines for accepting financial contributions (Article 4.b.7 of
the Statute).

The members of the World Conference and all other delega-
tions present express their sincere gratitude to the Constitutional
Court of the Republic of Korea for generously hosting the 3rd
Congress, which was organised in an outstanding manner, and to
the Venice Commission for its excellent secretarial support.
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3aknounTtesibHaga ceccusa

Ceynbckoe KOMMIOHUKE

C 28 ceHTa6psa no 1 okTab6ps BcemumpHas koHdepeHums no
KOHCTUTYLMOHHOMY NpaBocyamio nposena ceson 3-ii KoHrpecc B
Ceyne no npurnaweHnio KoHcTuTyumoHHoro Cyna Pecny6anku
Kopesq.

BcemupHasga koHdepeHuUs No KOHCTUTYLIMOHHOMY NPaBoCy-
ounio o6beaunHsaeT 93 KOHCTUTYUMOHHLIX cyaa 1 coBeTa U Bepxos-
HbIX cyAa, a Takke KOHCTUTYUMOHHbIE NanaTtbl (HUXeMeHyemMble
"KoHcTuTyumnoHHble cyabl”) B Adppuke, AMepuke, A3umn n Espone.
KoHpepeHuuss cooencTByet KOHCTUTYLUVMOHHOMY MNpaBoCyauto,
NOHUMAEMOMY KaK KOHCTUTYLMOHHbLIN KOHTPOJb, B TOM 4YMUCIEe U
npeuefeHTHOro nNpasa B 0671acTy Npas YesloBeka — B KAYeCcTBe
OCHOBOMoONarawLLEero acnekTa 4eMokpaTum, 3alnTbl Npas Yeso-
BEka 1 BepxoBeHCcTBa npasa (ctatbs 1.2 YcTtaBa BceMnpHoOn KOH-
depeHumn).

B 3-em KoHrpecce, nomumo 4neHoB generaumin n3 73 KoHc-
TUTYLIMOHHbIX CyA0B, y4acTBoBanu npeacrtasmtenn 21 KOHCTUTY-
LMOHHOro cyaa, MMeloLero npaso 6biTb YneHom KoHdepeHumn,
a TaKxe Tpex MexayHapoaHbIX U PErMOHasIbHbIX CYA0B — B LEJIOM
306 y4yacTHMKOB.

Tema 3-ro KoHrpecca, npeanoxeHHas NpuHUMaKoLWmM Cy-
OOM 1 yTBepXaeHHaa biopo BcemmnpHom kKoHdepeHumu, - "KoHc-
TUTYUMOHHOE nNpaBocyaue 1 coumanbHas uHterpauunsa”. 3-n
KoHrpecc paccMoTpen JaHHYI0 TEMY MO YeTbIpeM NoaTeEMaMm:

1. CoumnanbHas nHTerpaumst B rnobann3mpoBaHHOM MUPE.

2. MexayHapoaHble cTaHaapTbl COLManbHOM MHTErpauun.

3. KOHCTUTYLMOHHBIE NHCTPYMEHThI YKPENIEHNs/perynmpo-
BaHWS/0Ka3aHNA NOALEPXKU COLMANIBHOW UHTErpaumm.

4. Pofib KOHCTUTYLIMOHHOIO NMPaBoCcyaus B COUUANIbHON UH-
Terpauum.

Ha ocHoBe OTBETOB Ha BOMPOCHUK Kaxgas noarema Obina
npeacTaBfieHa OCHOBHbLIM J0K1aA4MKOM, a 3aTeM obcyxaanach
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ydyacTHMKamMu. Ha mtorosom ceccum goknagymky npencrasuav
pe3ioMe OCHOBHbIX [0K1aA0B N 0O6CYyXOEeHMN, COCTOSIBLUMXCS Ha
KaXxa0u ceccun.

CyLecTBYET LWUMPOKNI CMEKTP KOHCTUTYLMOHHBIX CUCTEM, U
POJIb KOHCTUTYLMOHHBIX CYA0B 3aBUCUT OT TEX NOJSIHOMOYUNA, KO-
TOpble OHU OCYLLECTBASAIOT HA OCHOBE KOHCTUTYLMN CBOEN CTpa-
Hbl.

MpuTOoM 4TO HeEKOoTOpble Ccyabl MUMEKT BeCbMa LUNPOKYIO
IOPUCOMKUMIO, B KOTOPYIO KOHKPETHO BKJIHOYEHbI cyaebHble nos-
HOMO4MS NO coumasibHbIM BONPOCaM, NOJIHOMOYUSA OPYIMX CYyO0B
CBsi3aHbl O0JiblUEe C rPaXaAaHCKUMN U MOIMTUYECKUMI NpaBamu,
Nno KpamHel Mepe B TOM, YTO KacaeTcs MHAMBMAYasbHbIX Xanoo.
HekoTopble cyapl paspaboTtanv 6oraTyto NnpeugaeHTHYI0 NpakTu-
Ky Mo couunasibHbIM BONPOCaM Ha OCHOBE MpaB Ha JOCTOMHCTBO,
cBoOOAY M PaBEHCTBO, a Takxke C y4eToM MpuHUMna copasmep-
HoCTU. [pyras rpynna cygoBs nosy4aeT 3asBeHns InLb OT rocy-
LapCTBEHHbIX OPraHoB, a He OTAeNbHbIX 1y, HakoHel, HEKOTO-
pble cyabl Hanbonee akTMBHbI B chepe KOHTPOS 3a Bbibopamm
Ui NPU KOHCTUTYUMOHHOM PacCMOTPEHUN OPraHUYecKux mnu
MHCTUTYLMOHAJIbHbIX 3aKOHOB.

HecmoTps Ha MHOroo6pasune IpPUCONKUUA, Mexay y4acTHN-
kamun 3-ro KoHrpecca 6bl51 JOCTUIHYT KOHCEHCYC B OTHOLUEHWM
TOro, 4To nx paboTta, He3aBMCMMO OT TOro, CBsI3aHa NI OHa Harn-
PAMYIO C couMasibHbIMU MpaBaMn UK Xe C rpaxgaHCKUMu m no-
JINTUYECKNMIN NMPpaBaMn NN UHCTUTYLUUOHASIbHBIMU BOMPOCamMu,
BHOCUT CBOM BKa, B COUMASIbHYIO UHTErpauuio.

Ha onpeneneHHOM atane BCe KOHCTUTYLMOHHbIE Cyabl JOJXK-
Hbl paccMaTpmuBaTth CoLmalibHble BOMPOChI, Oyab TO B CUIy TOrO,
4YTO OHW NPM3BaHbl YPEryanmpoBaTb Kakon-nbo puanNYeckmin
KOHMNUKT, KOTOPbIM BO3HMK MeXay CTOpoHaMu B 00LLLECTBE, Un
Xe MOTOMY, YTO OHW OENCTBYIOT NPEBEHTUBHO U OOJIKHbI pac-
cMaTpumBaTb KOHCTUTYLIMOHHOCTb 3aKOHOA4ATE/NIbCTBA eLle A0 TOo-
ro, Kak OHO BCTynuUT B cuiy. B aTOM cnydae cyn npeaynpexgaet
BO3MOXHbIN KOHGNUKT Gnarogapsi abCcTpakTHOMY KOHTPOJIO,
npu3Hasasi HEKOHCTUTYLIMOHHbBIM TO 3aKOHO4ATEesIbCTBO, KOTOPOE
MOrJ10 6bl NOPOAUTL CoLMalbHble KOHMNVKTLI, ELLLE OO TOro, kak
3aKoHO4AaTeNIbCTBO BCTYNUT B CUY.

OKOHOMMYECKNT KPU3NC, KOTOPbIN OXBaTM1 MHOTME CTPaHbI,
3acTaBfgeT KOHCTUTYLMOHHbIE CyAbl OTBEYaTb HA 3TOT BbI30B B
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elle 6onee cpo4yHOM nopsiake. Bo MHOMMx cTpaHax CokpalleHns
O100KETOB NPUBENN K YPE3AHUIO YCIYT, a8 3TO MOXET Bbl3BaTb CO-
umanbHble Npobnembl. HepaBeHCTBO MexAay CTpaHamu, a Takxke
BHYTPEHHME pa3gopbl HACTO NPUBOASAT K HE3AKOHHOM MUrpaLmun.
B pamkax CBOMX MOMHOMOYUIA 334a4a KOHCTUTYLIMOHHbIX CYAOB
COCTOUT B TOM, 4TOOblI 0becneunBaTb 1 B OyayLleMm — B TakOM
CNNOXXHOM KOHTEKCTE — rapaHTUn KOHCTUTYLIMOHHbIX MPas.

Jlloboe noctaHoBneHne KoHcTuTyumoHHoro Cypaa, kacato-
Leecs BONPOCOB 3awuTbl KOHCTUTYLUM, AEMOKPATUMX, 3aLLUNTDI
npas YenoBEKA N BEPXOBEHCTBA Npasa, eC/iM OHO O0/KHbIM 06-
pa3oM UCMOJIHAETCH, COAENCTBYET COUMaibHOWM MHTerpauuu,
NMBO OHO peryampyeT — B OKOHYaTEIbHOM NOPSAKE — CNOpPbI, KOTO-
pble B MIHOM CJly4ae nNpuBenu 6bl K coumanbHOMY KOHDNKTY. Ta-
KM 00Opas3oM, KOHCTUTYLIMOHHbIE CyAbl UFPaT YMUPOTBOPSIO-
LLIYIO POJib B OOLLLECTBE, YTO YPE3BbLIYANHO BaXKHO A1 DYHKLMO-
HMWPOBAHUSA AEMOKPATUYECKUX FOCYAapCTB, ObBecneynmBaoLmx
3almMTy NpaB Ye0BeKa 1 BEPXOBEHCTBO Npasa.

Ha ocHoBe ob6cyxaeHuin Ha 2-om KoHrpecce BcemupHoi
koHbepeHuuun (Prno-age-Xanernpo, 16-18 ausapsa 2011 roga), Ha
KOTOPOM paccmaTpuBanachb B KQ4eCTBE OCHOBHOMN TEMbl HE3aBU-
CUMOCTb KOHCTUTYLIMOHHbLIX CcynoB, Biopo BcemupHon koHope-
PEHUMN MO KOHCTUTYLMOHHOMY MPAaBOCYAMIO PELUMSIO, YTO Ha
KaXK[10M KOHrpecce, NOM1UMO OCHOBHOW TEMbI, OyAeT BKIHOHYATLCS
BOMNPOC O HE33aBUCUMOCTU KOHCTUTYLMOHHbIX CYAOB — 4Y/IEHOB
BcemupHom KoHdepeHumn.

MonseneHme NTOroB 0OCYXAEHNM NO 3TON TEME COCTOSNIOCh
n Ha 3-em KoHrpecce. OTBETbl HA BONPOCHMK NO 3TOMY MyHKTY U
obcyxaeHus Ha 3-em KoHrpecce NpoaeMoHCTPUpOBan, Y4To He-
KOTOpbIE Cybl N HEKOTOPbIE CyAbW OENCTBUTENbHO UCMbITbIBANU
Cepbe3Hoe faBneHne Co CTOPOHbLI MCMOJTHUTENbHOW W 3aKOHO4a-
TesIbHOW BNacTen, CO CTOPOHbI 3aUHTEPECOBAHHbIX JINLL, a Takxe
co cTopoHbl CMW, kOTOpble MHOrAA HEMNPaBUABHO MOHUMANMN
NOCTAHOBNEHUS UM XE UCKaXanu UMUOX CYAOB. Takoe 4acTto
NPONCXOANT, KOrga CyAbl BbIHOCAT PELUEHUS, HE HpaBssLimecs
OpYrM rocyaapcTBEHHbIM BNAcTaAM. HekoTopble cyabl NoaBepr-
JINCb XECTKOM N HEYBAXUTENbHOW KPUTMKE, NPU 9TOM UX NocTa-
HOBJIEHMS JaXe HE UCMOJIHANNCH, a B HEKOTOPLIX Ciy4asx Oblin
COKpaLLleHbl UX BI0AXeTbl U OrpaHNYEHbl MOTHOMOYMS, @ HEKOTO-
pble cyabl OblN faxe pacnyLeHbI.
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YyaCcTHUKM NpuU3bIBalOT Cyabl — YneHbl BcemmnpHon koHde-
pEHUMN OKa3blBaTb NMPOTMBOAENCTBME HEOOOCHOBAHHOMY AaB-
JIEHUIO CO CTOPOHBI APYrnX rOCYAapCTBEHHbLIX B/IACTEN N 3aNHTE-
PECOBaHHbIX JINL, a TaKKe NPUHMMAaTb CBOW PeLUeHUNd NULlb Ha
ocHoBe KOHCTUTYLUMI U BOMJIOWEHHbLIX B HUX NpuHUunos. Bce-
MUpPHaa KoHdEpeHUna nocpencTtsoM CBOero Bopo Bbipaxaer
rOTOBHOCTb NPEAOCTaBUTb CBOWU A0OOpbLIE YCNYrn TEM cyaam, Ko-
Topble nonagatoT noA nasneHue. Nputom 4to BecemumpHas KoH-
depeHUna MOXET OkasaTtb MLLb MOPasibHY0 NOAAEPXKY, Takas
CONIMAAPHOCTbL CYA0B TaKOro e YPOBHY, BblpaXxeHHas nocpen-
cTBOM BcemMupHoi KoHdepeHuMn, MoxeT OblTb NONE3HON ANs
CYLOB A1l TOr0, 4TOObI CONPOTMBASATLCS TAKOMY AAB/IEHUIO.

MoMUMO 3TOro, y4acTHUKK OblIn NPOMHPOPMUPOBaHLI 00
mHnumatmee KoHctutyumoHHoro Cyna Pecnybnuku Kopesi co-
JencTeoBaTb 06CYXXAEHMAM COTPYAHMYECTBa B chepe npas ye-
JloBEKa, B TOM 4Yncie BO3MOXHOCTU CO34aHua A3marckoro cyna
Mo npasam 4YesioBeka, OCHOBbLIBAACH HA MeXAyHapO4HbIX HOpMaX
B 06/11aCTK NpaB YenoBeka, A4S TOro 4YTobbl YKPENUTb 3amUTy
npas 4yesioBeka B 3TOM pernoHe. NprsHasas OrpoMHbIv BKNag cy-
LLEeCTBYIOLLMX MeXAyHapOoHbIX CYA0B MO npasam 4yenoseka B EB-
pone, Amepuke n B Abpuke B 3alUUTy NpaB Yel0BEKA B COOTBET-
CTBYIOLLMX PErmoHax Ha OCHOBE 3 EKTUBHON peannsaumm Mex-
AyHapoaHbIX HOPM B 0051aCTW NpaB YenoBeKa, y4aCTHUKN Npu3-
Ba/IM a3maTCckue cyapl, NpuHaBLLMeE yyacTue B KoHrpecce, conein-
CTBOBaTb TakMM 0OCYXOEHUSM.

Momumo npepctasutenen 10 pervoHanbHbIX U IMHIBUCTU-
yeckux rpynn, npeacrasneHHblx B Biopo BceMmmnpHom koHbepeH-
LMX NO KOHCTUTYLMOHHOMY npasocyaunio (Accoumauma asmarc-
KX KOHCTUTYLMOHHbIX CY,0B 1 3KBUBANIEHTHbIX Y4pexaeHunn, Ac-
couvauus KOHCTUTYLIMOHHbLIX CYA0B, UCMOJb3YIOWKMX dpaHLy3c-
K a3blk, cyabl CogpyxecTtsa Hauuin, KoHdepeHums opraHos
KOHCTUTYLIMOHHOIO KOHTPOJIS CTPaH HOBOM aemMokpaTtum, KoHoe-
PEHUMNA KOHCTUTYLMOHHBLIX CYA0B CTPaH, UCMNOJIb3YIOWUX NOPTY-
ranbCknim a3blk, KoHdepeHuns KOHCTUTYLMOHHbLIX IOPUCONKLNIA
Adpukn, KoHdepeHuna eBponenckux KOHCTUTYLIMOHHbLIX CYAO0B,
N6epo-amepunkaHckas KOHPEPEHUMS MO KOHCTUTYLMOHHOMY
npasocyauio, tOxHoadprkaHckmii Gopym rnae BbICLLMX Cyae6-
HbIX MHCTaHUMI, Co3 apabCkux KOHCTUTYLIMOHHbLIX CYA0B U1 CO-
BETOB), BIOPO COCTOMT M3 Tpex ApYrvx YneHoB, KOTOpble Oblin
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n3bpaHbl MeHepanbHol accambneen BceMupHoli KoHpepeHLK
0o cnenyouwen NeHepanbHoi accambren, KOTopasi COCTOUTCS B
2017 rogy. 3TO KOHCTUTYLUMOHHbIE cyabl ABCTpuK, JInTebl 1 Typ-
umm (ctatbs 4.b.1 Yctasa).

Ha 8-om 3acepaHum Biopo BecemupHon koHdepeHumn (Ceyn,
28 ceHTa6psa 2014 ropga) 6bin yTBEPXAEH (PUHAHCOBLIA OTYET,
npencrtaBneHHbln BeHeumaHckon komuccumen Coseta EBponbl,
KoTOpas AencTeyeT B kadyecTse CekpeTtapmnara BceMnpHoOm KOH-
depeHunn, a Takke pykosoasLmMe NpuHUUNGl No NPUHATUIO GU-
HaHCOBbIX BKNagoB (cTaTted 4.b.7 YcTasa).

YneHbl BcemunpHon koHdepeHuun 1 Bce gpyrue generaumm
BblpaXaloT CBOK MCKPEHHIO 6narogapHocTb KOHCTUTYLIMOHHO-
My Cyny Pecnybnunku Kopes 3a BENMKOAYLUHBIN MPUEM, Oka3aH-
Hblli 3-My KoHrpeccy, KoTopbi Obl1 OpraHM3oBaH YPE3BbIYANHO
3P PeKkTMBHO, N BeHeumaHCKoNn KOMUCCUM 3a OTJIMYHYIO MNOA-
nepxky co ctopoHbl CekpeTapumara.
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Closing address

Philippe Boillat
Director General of Human Rights and Rule of Law
of the Council of Europe

Monsieur le Président, Excellences, Mesdames et Messieurs,

C’est un privilége et un réel plaisir pour moi, au nom du
Secrétaire Général du Conseil de 1I’Europe, M. Thorbjern Jagland,
que j’ai I’honneur de représenter aujourd’hui, de prendre la parole
sur un sujet de la plus haute importance pour les 47 Etats membres
du Conseil de I’Europe : la justice constitutionnelle.

Nous sommes particuliérement heureux de la tenue de ce 3éme
Congrés de la Conférence mondiale sur la justice constitutionnelle
ici, en Corée, un pays qui s’est résolument engagé sur la voie de la
démocratie, du respect des droits de I’homme et de 1’Etat de droit.

Je tiens & mon tour a remercier vivement la Cour constitution-
nelle de la Corée et vous-méme, Monsieur le Président, de 1’excel-
lente organisation de cette manifestation, de votre accueil
chaleureux et de votre généreuse hospitalité.

Mr President,

The Council of Europe is the parent organisation of the Venice
Commission, which acts as the Secretariat for the World
Conference on Constitutional Justice. The Council of Europe can
be proud of what the World Conference has accomplished with the
assistance of the Venice Commission.

As the Secretariat, the Venice Commission not only provides
logistic assistance to the World Conference, it also brings values. I
am pleased to read in the Statute of the World Conference the same
principles as those of the Council of Europe: democracy, the pro-
tection of human rights and the rule of law. I can assure you that the
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Council of Europe will continue to fully support your Secretariat in
the pursuit of these goals.

Mr President,

You made the proposal to establish an Asian Court of Human
Rights. On behalf of the Council of Europe, I warmly welcome this
initiative. We are ready to share our experience in establishing the
European Court of Human Rights with likeminded Asian States
which are willing to take part in this important endeavour.
Establishing a genuine regional human rights court is a challenging
task, but I am confident that you will take on this task with convic-
tion and I wish you every success.

It is also with great interest that we take note that there is a sim-
ilar initiative within the Arab countries. We are of course ready to
co-operate with these countries as well.

Mr President,

During these two days, we have had ample occasion to discuss
various aspects of the important role of constitutional courts in pro-
moting social integration. The topic of this 3rd Congress is also
very close to the goals of the Council of Europe. Social integration
has a firm link to human rights. Social rights are human rights, even
if the enforcement of social rights may differ in some respects.

This was referred to during this Congress, in the Council of
Europe, we have established a special mechanism for the protection
of social rights, the European Committee of Social Rights which
supervises the implementation of the European Social Charter. This
legally binding instrument not only sets out such rights as housing,
health, education, employment but it also provides a collective
complaint mechanism open to employers’ organisations and trade
unions in order to guarantee these rights. Many other activities of
the Council of Europe, for example the protection of minorities,
contribute to social integration.

In Europe but also in other parts of the World, countries strug-
gle with the effects of a profound economic crisis which seriously
endangers social cohesion. This crisis leads to unemployment, a
lack of public funds and a reduction of welfare services, which in
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turn had a very negative effect on the economy and on social inte-
gration.

The Governments and Parliaments have to react to such crises
and they are sometimes obliged to take drastic measures. However,
our discussions have shown that the Courts and notably
Constitutional Courts are able to ensure that such measures remain
within the framework of the Constitution. Constitutional rights
have to be respected not only in times of affluence, when this may
be easy, but also in times of crisis.

Finally, Mr President, this Congress has rightly focused on the
independence of the Constitutional Courts. We have heard about
pressure exerted on several of the participating Courts, but this
should not discourage you. I am delighted that this issue is, from
now on, a permanent topic on the agenda of your World Conference
congresses. In Europe and abroad, the Council of Europe strongly
supports judicial independence and in particular the independence
of Constitutional Courts. An independent and efficient judiciary is
the cornerstone of a genuine democracy. We have seen that coura-
geous constitutional judges can make a difference. It is up to each
one of you to defend your Constitution, even in difficult circum-
stances.

I wish you every success in this noble task and I thank you very
much for your attention.
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Gianni Buquicchio
President of the Venice Commission

Mr President of the Constitutional Court of Korea,

Court Presidents and Judges,

Ladies and Gentlemen,

I am sure that | will receive your approval when | say that the
past three days of the 3rd Congress have been an important suc-
cess for the World Conference on Constitutional Justice and for all
of its members. Let me thank the Constitutional Court of Korea,
once again, for its outstanding performance in the organisation of
this major event.

Thank you also for your kindness and your very warm hospi-
tality.

Ladies and Gentlemen,

We had some passionate discussions on the main topic of the
Congress: Constitutional Justice and Social Integration. We have
looked at this topic from various angles and we have seen that
whatever the type of constitutional justice, concentrated and spe-
cialised or diffuse, each Constitutional Court or Council or
Chamber, each Supreme Court has an essential role for the fur-
thering of social integration.

Social integration is much more than social rights; the very
idea of a Constitution, which unites the people of a country, is the
best example of social integration. Your Courts are called upon to
safeguard this web of institutional and personal relations.

You are also called upon to defend the Constitution and the
values that bind the strata of society together. We have intensely
discussed the dangers the Courts have to avert, which interna-
tional standards they can apply and how these international stan-
dards tie into the framework of the Constitution.
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Depending on your Constitution, you have different tools at
your disposal to fulfil your tasks. We have seen that values such as
equality, social justice and human dignity directly relate to social
integration, but we have also seen that more abstract principles
such as proportionality or reasonableness have the same impor-
tance in this respect.

Like democracy, social integration can never be achieved but
should be seen as a process; a process that you, as constitution-
al judges, steer towards its constitutional goal.

Judges,

We have also spoken about your independence. We have
seen that it is under threat in some countries.

You have a constitutional mandate — more accurately - you
have a mission to act independently; you have the duty of ingrati-
tude towards those who have appointed or elected you. And you
fulfil this role.

This can be difficult, you may face obstacles, you may be
threatened and we have even seen such threats implemented.

Judges sometimes stand alone against other State powers
and this can be very difficult, but you are called upon to fulfil your
constitutional task.

This is your noble duty, to defend the Constitution not only
when this is easy — but also when it is difficult to do so.

You should know that you are not alone; there are other
judges elsewhere, who may have a similar experience. If they
cannot come to the rescue, you should know that they support
you morally. This is not little. This may be just what is required
to be able to fulfil your role as independent constitutional
judges.

Ladies and Gentlemen,

We have come here for two purposes: we had useful and
rich discussions on an important topic, which relates to your
daily work. And we have come here to show that constitutional
justice is too important to be seen from only the angle of a sin-
gle country.

The World Conference gives us the opportunity to share
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information, to discuss situations that are important to constitu-
tional justice and the courts that seek to uphold it.

Ladies and Gentlemen,

The World Conference on Constitutional Justice is here to
assist you. It is a forum that is there for you, to share ideas with
other judges and to provide support where it is needed.

Thank you very much for your attention.
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Park Han-Chul
President of the Constitutional Court of Korea

Honorable Mr. Gianni Buquicchio, President of the Venice
Commission,

Mr. Schnutz Diirr, Secretary of the World Conference,

Honorable Presidents,

Chief Justices,

Chairpersons,

Distinguished delegates,

| regret to say that the time has come to bring the 3rd
Congress of the World Conference to a close.

Over the past three days, we had a very special time togeth-
er, putting our heads together to share our ideas, experience, and
wisdom about the constitution and constitutional justice.

Thanks to your active participation, passionate exchange of
ideas, deep understanding, and close cooperation, we were able to
engage in candid, productive discussions of key issues related to
constitutional justice and social integration.

During the Congress, we have reaffirmed that the protection
of universal human rights through constitutional justice results in
increased happiness of the members of society and facilitates
social integration.

By adopting the Seoul Communiqui, we reached an under-
standing on the importance of strengthening the network between
courts of constitutional jurisdiction, and shared our expectations
for further promotion of dialogue on human rights cooperation at
the international level, including the possibility of establishing a
human rights court in Asia.

I hope we can build on this achievement based on constitu-
tional justice of countries around the world and international human
rights systems, and further deepen our academic research and
studies.

Hopefully, this will allow human rights and democracy to be
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protected more strongly worldwide, and the rule of law to take
firm root in societies. This way, the World Conference will repre-
sent a new hope for the entire humanity aspiring to peace and jus-
tice.

In this Congress, new Courts have been elected to the Bureau,
which has laid the foundation for continuity and development of the
World Conference. | would like to express my congratulations to the
Constitutional Court of Austria, the Constitutional Court of Turkey,
and the Constitutional Court of Lithuania on their election, and | look
forward to their commitment to further development of the World
Conference.

Let me also thank the outgoing member Courts of the Bureau
the Constitutional Court of South Africa, the Constitutional Court of
Lithuania, the Constitutional Council of Algeria, and the Supreme
Federal Court of Brazil for their hard work and contribution during
their term, working alongside the Korean Constitutional Court.

Now, it is finally time to say goodbye. Although we do not
have the venue yet, | already look forward to the 4th Congress,
which will be held three years from now pursuant to the Statute.

| truly hope that our special relationship will continue and
grow even stronger.

| also wish that your visit to Seoul during this Congress is remem-
bered as a fruitful and beautiful memory for a long time.

Again, | want to thank all the delegations and distinguished
guests for actively participating throughout the Congress despite
their tight schedule.

Well, so this concludes the 3rd Congress of the World
Conference.

Thank you.
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3acepaHue KoHdepeHuun
OpraHoOB KOHCTUTYLLMOHHOIO KOHTPOJIA CTPaH
HOBOW AeMoKpaTum

28 ceHTs0ps 2014 roga B pamkax 3-ro KoHrpecca Bcemunp-
HOWM KOHdEPEHUMM NO KOHCTUTYLUMOHHOMY npaBocyaunio B Ceyne
coctosanack 3acepaHne KoHdepeHun opraHoB KOHCTUTYLMOH-
HOrO KOHTPONSA CTPaH HOBOM AeMOKpaTun, B KOTOPOW NMPUHANN
yyactme pgeneraumm KoOHCTUTYUMOHHbIX CynoB Pecnybnuku Ap-
MeHus, Pecnybnukn Benapyck, Pecnybnnkn Mongosa, Poccuiic-
ko Pepepaunn, Pecnybnunku TagknkmucTtaH, YkpanHbl, KOHCTU-
TyumoHHoro CoseTa Pecnybnnkn KazaxctaH u KOHCTUTYUMOHHOM
nanatbl BepxosHoro Cyaa Keipreiackon Pecnybnunkun. 3acepaHuve
npoBOAWIOCk Nog npecenarenscteoM Npencenarens KoHCTUTy-
umoHHoro Cyna Pecnybnukmn ApmeHus, ynena biopo BeHeuynaHc-
KOW KOMUCCUK, OOoK., Npod. .I. ApyTIoHAHA, KOTOPbLIN NPeacTaBu
y4yacTHMKaM 3acefaHmsa MHPOpMaLMIo O NPOAENaHHOMN B paMkax
KoHdepeHumn neatensHoCTN 1 NPeACcTOAWMX MEPONPUATUAX.

B pamkax noBecTkM OHSA 3acefaHus ObliM PacCMOTPEHBI
BOMPOCHI OCOBEHHOCTEN COLMANIbHON MHTErpaunm B KOHTEKCTE
KOHCTUTYLIMOHHOIO NpaBoCcyanda nepexonHoro nepvopa. Yyacr-
HUKM COBELLAHUS OOMEHSIIUCb MHEHUSIMU O MPaKTUKE OPraHoB
KOHCTUTYLMOHHOIO KOHTPOJst B 061aCTW COUManbHOW MHTErpa-
LMKn, NPEACTaBUIIN OCHOBHBIE NPOBIEMBI, C KOTOPLIMU CTasKMBa-
JINCb COOTBETCTBYIOLLME OpPraHbl KOHCTUTYLIMOHHIO KOHTPOSA B
JaHHOW cdepe, N NOAYEPKHYNU BaXHOCTb BKJIIOYEHUS U pac-
CMOTPEHNA AAaHHOMN TEMATMKU B pamkax npoxoadwero KoHrpec-
ca. MpuHnMasn BO BHUMaHMe TO 0OCTOATENLCTBO, YTO PELUEHNEM
BcemMupHom KOH@pPEeHUMN KOHCTUTYLIMOHHOIO NpaBoCcyans BOM-
pPOCbI HE3ABMCUMOCTUN KOHCTUTYLMOHHbLIX CYLOOB O0JIXHbI BKJIO-
YaTbCs B MOBECTKY OHA BCex KOHrpeccoB, BK/O4Yasa NPOXoadaLLInim
B Ceyne, B xoae 3acefaHns Obli paCCMOTPEHBI TakXKe HacyLL-
Hbl€ Bbl30Bbl HE3aBMCUMOCTWN OPraHOB KOHCTUTYLLMOHHOTO KOHT-
ponsi CTpaH HOBOW OEMOKPaTUN.
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OO6paLLasicb K OCHOBHbIM HanpaBfiEHUSIM COTPYAHNYECTBA B
pamkax KoHdepeHuMn opraHoB KOHCTUTYLMOHHOINO KOHTPONS|
CTpaH HOBOW OEeMOKpaTuW, y4aCTHUKN 3acefaHns NoavYepKHymn
BaXHOCTb yrnybfieHns coTpyaHudecTsa B o6nactm obMeHa WH-
dopmaumen n NoaLePXKU y4acTuUs B MPOEKTax, KOHPEepPeHUMax n
MEpPONPUATULAX, OPraHU3dyeMbiX OpraHamMmu KOHCTUTYLMOHHOIO
KOHTPONA CTPaH HOBOW OeMOKpaTumn. YYaCTHUKN 3acefaHnd oT-
MEeTUIN 3HAYMMOCTb M BXHOCTb M30aHNsA BeCTHUKa "KOHCTUTY-
LUMOHHOEe npasocyaue” (nedatHoro opraHa KoHdepeHummn) kak
nnatdopMbl 419 NPpencTaB/ieHna NepenoBor NPakTUKM OpraHoB
KOHCTUTYLMOHHIO KOHTPONA M PacnpoCTPaHEHUs TEeOpPEeTUKOo-
NPakTUYECKUX BO33PEHUI B 0611aCTU KOHCTUTYLIMOHHOIO Npaso-
cyovs.

YyacTHMKM 3acefaHmns NogvyepkHyIn HeobxoamMmMocCTb yriay6-
NleHus coTpynHudecTtea ¢ EBponeinckon komuccuen "demokpa-
Tns yepes npaso” CoseTa EBponbl (BeHeumaHckom komuccuen),
aKTUBHOIO yyacTus B OeATesibHOCTN BceMmpHon KoHdepeHuumn
MO KOHCTUTYLIMOHHOMY MPaBOCyauio N COLENCTBUSA ee yKpenJse-
HUIO.

N3 NMPaKTUKM opraHOB KOHCTUTYLMOHHOI O npaBocyansa

Pesiome PeweHus KoHcTutyumoHHoro Cyna
YKpauHbl

Pesiome
PeweHus KoHctutyumoHHoro Cyana YkpauHbl

ot 23 pekabps 2014 ropa Ne 7-pn/2014 no peny
06 opuvLManbHOM TOJIKOBaHUM NOJIOXKEeHuM nyHkTa 13.1

ctatbn 13 3akoHa YkpauHbl "O06 0693aTesibHOM
CcTpaxoBaHUU rpaxxaaHCKO-NpaBoOBOA OTBETCTBEHHOCTU

BnagenbLeB Ha3eMHbIX TPAHCMOPTHbIX CPeAcTB”

Mo KOHCTUTYLLMOHHOMY OOpaLLEeHUIO rpaXkaaHuHa

Boxka Banepus ButanbeBunya

BbiBOAbBI:

B acnekTe KOHCTUTYLIMOHHOI O 06paLLeHMs MONOXEHWNS MYHK-
Ta 13.1 ctatbm 13 3akoHa YkpaunHbl "O6 0653aTeIbHOM CTPaxo-
BaHUM rpaXKaaHCKO-NpPaBoOBOM OTBETCTBEHHOCTW BNadebLEB Ha-
3eMHbIX TPaHCMOPTHbIX cpeacTs” oT 1 uionsa 2004 roga Ne 1961-1V
(nanee - 3akoH Ne 1961) Heob6xoaMMO NOHUMATbL Tak, YTO TPaHC-
NOPTHLIMU CPeacTBaMU, NPUHaANEeXallyMM yd4acTHMKaM 60eBbiX
LENCTBUN, HBANUOAM BOMHbI N MHBanuaam | rpynnel, ABASOTCS
Takme Ha3eMHble TPaAHCMOPTHbIE CPEACTBa, KOTOPbIMU YKa3aH-
Hble Mua 06naaatoT Kak Ha NpaBe COOCTBEHHOCTU, Tak N Ha Jto-
60M Apyrom NpaBoBOM OCHOBaHUM.

B ocTtanbHOM 4acTu KOHCTUTYLIMOHHOE NPOM3BOACTBO MPeK-
paLleHo.

Kparkoe nsnoxexune:

MpaxpaHnH Boxko B.B. o6patuncst B KOHCTUTYLMOHHBIN Cya,
YKpauHbl ¢ xogaTancteom 06 odpuLmanbHOM TOIKOBAHUM MOS0~
xeHun nyHkTa 13.1 ctatbm 13 3akoHa Ne 1961, B cCOOTBETCTBUM C
KOTOPbIMM YHaCTHUKM BOEBbIX OENCTBUIA N MHBaNUObl BOMHbI, KO-
Topble onpeaeneHbl 3aKkOHOM, MHBanuAbl | rpynnbl, KOTOPbIE NY-
HO YNpasnsAlT NpUHagiexawymMm MM TPaHCNOPTHLIMU CPeaCT-
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BaMM, a Takxe nmua, ynpaensoLwme TpaHCNOPTHLIM CPEACTBOM,
npuHagnexawimm nisanuay | rpynnel, B ero npucyTCTBUm, OCBO-
6oxpaloTcs OT 065s3aTeNlbHOr0 CTPaxoBaHWs MPaXOaHCKo-npa-
BOBOW OTBETCTBEHHOCTW Ha TEPPUTOPUN YKPaUHbI; BO3MELLEHNE
y6bITKOB OT AOPOXHO-TPAHCNOPTHOIrO NPOUCLLIECTBUS, BUHOBHM-
KaMun KOTOPOro sIBASIIOTCA yKa3aHHble nvua, ocyulectesngetr Mo-
TOPHOE (TpaHCMopPTHOE) cTpaxoBoe 6opo YkpanHbl (oanee - Mo-
TOpHOe 6i0po) B Nopsake, NPeayCMOTPEHHOM HACTOSALLMM 3aKO-
HOM.

CyObekT npaBa Ha KOHCTUTYLMOHHOE obOpalleHue npocut
pacToNKOBaTb COAepXaHMe NOHATUA "NPUHAONEXHOCTL" TPaHC-
MOPTHLIX CPEeACTB ydacTHMKamM OGOEBLIX AENCTBUIN, WHBANMAAM
BOVIHbI, HBanugam | rpynnel v €€ BuAbl, a Takxke PasdbACHUTD,
pacnpocTpaHaeTcsa N1 gencremne nonoxeHun nyHkra 13.1 ctatbun
13 3akoHa Ne 1961 Ha yka3aHHbIX 1L, YNPaBnsiioLLmMx TPaHCMo-
PTHBIMW CPeACcTBaMmM Ha OCHOBAHUN JOBEPEHHOCTU, N 0653aHO
1 B Takmx cnyydasx MotopHoe 6t0po Bo3MeLLaTb yObITKM OT 4O-
POXHO-TPAHCNOPTHOIrO NPOUCLLECTBUS.

Mpwn pa3peLLeHn NOCTaBAEHHbIX B KOHCTUTYLMOHHOM obpa-
WweHun BonpocoB KoHCTUTYUMOHHbIM Cya YKpanHbl ucxogun, B
4aCTHOCTU, N3 CNeayoLLEero.

CornacHo OcHOBHOMY 3aKOHY YKpauHbl KaxXabli UMEET npa-
BO BnafeTb, MNOMb30BaTbCA U pacrnopsiXaTbCsd CBOEN COOCTBEH-
HOCTbIO; MCMOJIb30BaHNE COOCTBEHHOCTM HE MOXET HAHOCUTb
Bpen, npaesam, cBo6ogamM 1 OOCTOMHCTBY rpaxaaH, WHTepecam
obuecTBa (YacTu nepeas, ceabmMasi ctatbh 41).

O6Lwpe ocHoBaHWA M OCOOEHHOCTW BO3MelleHUs Bpeaa,
NPUYMHEHHOrO, B YaCTHOCTWU, MCTOYHMKOM MOBbLILLIEHHOW OMnac-
HOCTW, NpeaycMoTpeHbl ctatesaMn 1166, 1167, 1187 MpaxaaHc-
Koro kogekca YkpauHbl. COrnacHO NOMOXEHUsM YacTu BTOPOM
ctatem 1187 atoro Kogekca Bpen, NPUYMHEHHBIA NCTOYHUKOM
NOBbLILLEHHON ONaCHOCTW, BOSMELLAETCS NINLLOM, KOTOPOE Ha COo-
OTBETCTBYIOLLEM MPaBOBOM OCHOBaHUM (NpaBo COOCTBEHHOCTH,
MHOE BeLLHOE NpaBo, AOroBOp Noapsiaa, apeHasl v T.M.) Bnageet
TPaHCNOPTHLIM CPEACTBOM, MCMOb30BAHNE, XPaHEHNE NN CO-
JepXaHne KOTOpOoro co3aaeT NOBbILLEHHYK ONAaCHOCTb.

CnepoBatensHO, AMLO, KOTOPOMY NPUYMHEH Bpen, B 4acT-
HOCTW B pe3yfbTaTe LOPOXHO-TPAHCNOPTHOrO NPOUCLLECTBUS, B
onpeaeneHHbIX 3aKOHOM Ciy4asx UMEET NPaBo Ha ero BO3MeLLe-

N3 NMPaKTUKM opraHOB KOHCTUTYLMOHHOI O npaBocyansa

Hue. 3awmTy 3TOoro npasa GU3NYECKMX U IOPUANYECKUX NL, B
C/ly4ae HacCTYMJeHUsi CTPaxoBblX CIy4aeB, MPenyCMOTPEHHbIX
[OroBOpPOM CTpaxoBaHMs UM 3aKOHOM, obecrneymBaeT rpax-
[AHCKO-NPaBoOBOM MHCTUTYT CTPaxoBaHusl.

3akoH Ne 1961 aBngeTca cneunanbHbiM 3aKOHOM, PErYANPY-
IOLLMM MPaBOOTHOLLEHNS B chepe 0083aTelbHOro CTpaxoBaHWs
rpaXxgaHCKO-NPaBOBOM OTBETCTBEHHOCTU BNaAEfbLEB HA3EM-
HbIX TPAHCMOPTHbIX CPeacTB. B aTom 3akoHe onpeneneHo, 4to
muamMmn, OTBETCTBEHHOCTb KOTOPbIX CHMTAETCsl 3aCTPaxXOBaHHON,
ABMSAIOTCA CTpaxoBaTesnb 1 apyrme nuua, npasoMepHO Bnaneto-
Wwne obecneyeHHbIM TPaHCMOPTHLIM CPEACTBOM, TO ECTb TakuM,
KOTOpPOE yka3aHO B OENCTBYIOLLEM [OroBope 0083aTeslbHOro
CTPaxoBaHWs rPaxaaHCKO-NpaBoOBOW OTBETCTBEHHOCTU, NMPU yC-
NOBUW ero akcnnayataumn nuuamm, OTBETCTBEHHOCTb KOTOPbIX
3acTpaxoBaHa (NyHkTbl 1.4, 1.7 cTtatbn 1).

OpHoi 13 3aga4 MoTopHOro 610po ABNSETCS OCYLLECTBE-
HVE BbiNNaT U3 LEHTPAIN30BAHHbIX CTPAaxX0BbIX PE3EPBHbIX HOH-
[0B KOMMEHCALNA N BOSMELLEHNI HA YCNOBUSAX, MPESYCMOTPEH-
HbIXx 3akoHOM Ne 1961; B cnyyae npvyvHeHUs Bpeaa nuuamm, Ha
KOTOpPbIX pacnpocTpaHseTca gencteme nyHkta 13.1 ctatbm 13
3TOro 3akoHa, MoTopHOe 610pO BO3MELLAET Ero 3a CYET CPEeACTB
doHpa 3awmTbl notepneBwnx (nognyHkt 39.2.1 nyHkta 39.2
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ctatbn 39, nognyHKT "t nyHkta 41.1 ctatbn 41 3akoHa Ne 1961).

Kak otmeTun KOHCTUTYUMOHHBIN Cya YKpaunHbl, AN y4acTHU-
KOB 60€EBbIX OEACTBUI N MHBANMOOB BOWHbI, ONpeneneHHbIx 3a-
KOHOM, MHBaNUAoB | rpynnbl yCIOBMEM UX CTPAxXOBaHUSA ABNSIET-
CSl NINYHOE ynpasneHne npuHagnexawmmMmn nm TPaHCNOPTHLIMN
cpencTeamu, a ons MHBanuaos | rpynnel - TakXe v yrnpasnieHne
npuHagnexammMmm MM TPaHCNOPTHLIMKN CPeaCTBAMU APYIUM N-
LoM B ux npucyTtcTeun. CnepnosaTenbHO, NUUa, yKa3aHHbIE B
nyHkTe 13.1 ctatbn 13 3akoHa Ne 1961, ocBoboXxaatoTCcs OT 068~
3aTesibHOro CTpaxoBaHWUA PaxAaHCKO-MpPaBoOBOM OTBETCTBEH-
HOCTU Ha TeppuTopun YKpauHbl, a NOTepneswne nuua UMeroT
NnpaBo Ha BO3MELLEHME YObITKOB OT [AOPOXHO-TPAHCMOPTHOrO
NPOUCLUECTBUS, BUHOBHUKAMM KOTOPOTrO SBASIOTCSA YKa3aHHbIE B
3TOM NYHKTE Nnua, 3a cHeT cpeacts MotopHoro 6topo 13 doHaa
3aWmTbl NOTEPNEBLUNX.
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M3 aHanm3a nonoxeHui ctatbh 13 3akoHa Ne 1961 cneayer,
4TO OOHUM 13 0093aTEeNbHbIX YCI0BMIA BO3MELLLEHUS YOBLITKOB OT
JOPOXHO-TPAHCMOPTHOIO MPOUCLLECTBUSA, BUHOBHUKAMMN KOTO-
pOro AIBASOTCS yka3aHHble B €€ nyHkTe 13.2 nuua, asnseTca yn-
paBfieHne TPaHCMOPTHLIM CPEeACTBOM, NpuHagiexawmm amuam
Ha nNpaBe COOBCTBEHHOCTU, B TO BPEMS Kak A5 /ML, YKa3aHHbIX B
nyHkTe 13.1 9TOM Xe CTaTbW, TaKMM YCNOBUEM SIBASIETCS yNpaB-
JIeHVe TPaHCMOPTHbIM CPEACTBOM, NMpUHaAJexalwyM y4acTHU-
kam 60eBbIX AENCTBUIM N MHBAIMAAM BOVHbI, KOTOPbLIE ONpeaesne-
Hbl 3aKOHOM, UHBaNMAam | rpynnbl He TOJIbKO Ha NpaBe COBCTBEH-
HOCTW, HO 1 Ha IIO6OM MHOM NPaBOBOM OCHOBaHUW.

Taknm 06pa3om, KoHCTUTyumMoHHbIM Cya YKpanHbl cHMTaeT,
yto cornacHo nNyHkTy 13.1 ctatbn 13 3akoHa Ne 1961 TpaHcnopT-
HbIMW cpeacTBamMu, MNpuHagnexawmMm ydyacTHUKam 60eBbix
DEeNCcTBUN N HBaNMAaM BOWHbI, KOTOPbIE OnpeaefieHbl 3aKOHOM,
vHBanuaam | rpynnel, ABAKIOTCA TakMe Ha3eMHble TPAaHCMOPTHbIE
cpencTea, KOTOpPbIMM OHW BNAAElT He TOJIbKO Ha npaBe
COBCTBEHHOCTU, HO 1 Ha NItOOOM APYyromM NPaBOBOM OCHOBaHWUU
(moroBop nogpsna, apeHabl v T.1.).

KoHcTuTyumoHHeii Cya YkpauHbl Takke obpatuni BHUMaHWE
Ha TO, 4YTO B pe3dyfnbTarte N3MeHeHna pegakumm 3akoHa Ne 1961
NONOXEHNA O AOBEPEHHOCTU Ha YNpaBfieHWE TPAHCNOPTHLIM
CpPenCTBOM UCKJTKOHEHO U3 NepPEeYHsi NPaBOBbIX OCHOBAHWN, NOAT-
BEPXOAIOLLMX, 4TO NINLLO ABASETCH 3aKOHHbIM BNazenbLem (nonb-
30BaTefieM) HA3eMHOrO TPAHCMOPTHOro cpencrtesa. B cBsaAsm ¢
3TUM HE HYXOAeTCH B TOJIKOBAHUW U CBA3AHHbIA C MHCTUTYTOM
[OBEepeHHOCTN Bonpoc 06 06s3aHHOCTM MoTopHOro 6topo BO3-
MeLLaTb YObITKM OT LOPOXHO-TPAHCMOPTHOrO NPOUCLLECTBUS.

Ocoboe MHeHWe N310XeHO cyabsiMmu KOHCTUTYLNOHHOro Cy-
Aa YkpaunHsl MensHukom H.U. n CnngeHkom U. /.
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